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The recent case of The Majestic, 17 S. C. 
Rep. 597, decided by the United States Su- 
preme Court emphasizes the invalidity of no- 
tices or memoranda on passenger tickets or 
bills of lading, not referred to in the body of 
the contract. The court, reversing the cir- 
cuit court of appeals, hold that conditions 
printed on the back of a passenger’s ticket, 
exempting the carrier from liability for loss 
of or damage to baggage under certain cir- 
cumstances or beyond a specified amount, 
are not binding on the passenger, if not 
signed or seen by him, nor referred to in the 
contract on the face of the ticket, nor other- 
wise brought to his attention. This doctrine 
has heretofore been recognized in England. 
Richardson v. Rountree (1894), App. Cas. 
217; Henderson v. Stevenson, L. R. 2 H. L. 
470. The rule is not otherwise in this coun- 
try. It has been so held as applied to bills 
of lading. Railroad Co. v. Navigation, 16 
Wall. 318. In Malone v. Railroad Co., 12 
Gray, 388, the Supreme Judicial Court of 
Massachusetts ruled that there was no 
presumption of law that a passenger on 
a railroad has read a notice limiting the 
liability of the railroad corporation for bag- 
gage, printed upon the back of a check 
delivered him, having on the face the 
words, ‘‘Look on the back,’’ and that the 
question of notice was properly submitted to 
the jury as a question of fact. And see 
Brown v. Railroad, 11 Cush. 97; Transpor- 
tation Co. v. Theilbar, 86 Il]. 71; Rawson v. 
Railroad Co., 48 N. Y. 212; Wilson v. Rail- 
road, 21 Grat. 654. 





The relation between an attorney and his 
client, and the responsibility assumed by the 
former to the latter, is of such interest to 
the profession that cases in which the sub- 
ject is considered have more than ordinafy 
value. Such a case is Byrnes v. Palmer, 
recently decided by the Supreme Court of 
New York, which was brought to recover 
damages for the negligence of defendant’s 
testator who approved of the title to certain 
lands, examined by him at the instance of 
the plaintiff who became the purchaser 





thereof. The plaintiff was thereafter ousted 
from the possession of his lands by judgments 
in actions of ejectment following the fore- 
closure of a mortgage which was a valid lien 
at the time of the examination of title, but 
which the attorney believed had been re- 
leased, owing to his misconstruction of the 
description of the property. The court af- 
firmed the liability of the attorney, the dam- 
ages sustained being the consequence of his 
ignorance and negligence in searching the 
title of property offered to his client for pur- 
chase. The court called attention to the 
marked difference between the liability of an 
attorney in a case of this sort and one where- 
in he undertakes litigation. While in the 
matter of examination of titles he is only 
bound to exercise the ordinary, reasonable 
skill and knowledge of his profession, and is 
not liable for every error of judgment or 
opinion as to the Jaw, and is not a guarantor 
that titles to which he certifies are perfect, 
and is therefore only liable for negligence or 
misconduct in their examination, yet there is 
a well defined difference between his proper 
conduct in such employment and in a litiga- 
tion. Ina litigation a lawyer is well war- 
ranted in taking chances. To some extent 
litigation is a game of chance. The conduct 
of a lawsuit involves questions of judgment 
and discretion as to which even the most dis- 
tinguished members of the profession may 
differ. They often present subtle and doubt- 
ful questions of Jaw. If in such cases a 
lawyer errs on a question not elementary or 
conclusively settled by authority, that error 
is one of judgment for which he is not liable. 

But passing titles, as a rule, is of an entirely 

different nature. A purchaser of real estate 
is entitled not only to a good, but to a mar- 
ketable title ;- that is, a title free from a rea- 
sonable doubt. It is, therefore, the duty of 
a conveyuncer to see that his client obtains a 

marketable title, and to reject titles involved 

in doubt, unless the client is fully informed 
of the nature of the risk and is willing to ac- 
cept it. A careful lawyer might readily ad- 
vise a client that he was entitled to a piece 
of real property and that it was proper to 
bring an action for its recovery, while at the 

same time he would unhesitatingly reject a 

title which involved the same question as to 

which he bad advised a suit. 

Another recent case on the subject of the lia- 
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bility of the attorney to the client for negli- 
gence is Lawall v. Groman, 37 Atl. Rep. 98, 
wherein the Supreme Court of Pennsylvania 
held that though an attorney is acting for the 
borrower in the matter of a loan, and is to re- 
ceive all his compensation from him, he may 
be the attorney of the lender, so as to be liable 
to him for negligence in failing to discover 
liens on the property on which security was 
to be given, the lender having told him to 
search the records therefor, and he having 
said he would. It was also decided that a 
mortgagee, who contracted for a first lien, 
may recover the difference in value between 
that and what she got, of the attorney who 
undertook to search the record for her, but 
negligently overlooked prior liens; and this 
without waiting to see if there is any loss by 
failure to collect the loan secured. 








NOTES OF RECENT DECISIONS. 


RaitroaD ComPpany—REGULATION—STOP- 
PAGE OF Trains at County Seats.—In Glad- 
son v. State of Minnesota, 17 S. C. Rep. 627, 
decided by the Supreme Court-of the United 
States, it was held that a State statute requir- 
ing every regular passenger train running 
wholly within the limits of the State to stop 
at all stations at county seats directly in its 
course for the few minutes and at the trifling 
expense needed to take on and discharge 
passengers with safety, is a reasonable 
exercise of the police power of the State, and 
cannot be considered a taking of the property 
of the company without due process of law, 
nor an unconstitutional interference with in- 
terstate commerce, or with the transportation 
of the mails of the United States. The prin- 
ciples of law which govern this case are fa- 
miliar and have often been affirmed by the 
Supreme Court of the United States. Plaint- 
iff in error, however, cited the recent case of 
Illinois Cent. R. Co. v. Illinois, 163 U. S. 
142, as establishing a contrary doctrine. 
The court showed wherein that case is es- 
sentially different from the present one. In 
that case the statute of the State of Lllinois, 
as construed and applied by the Supreme 
Court of the State, required a fast train, 
carrying interstate passengers and the United 
States mail from Chicago, in the State of Llli- 
nois, to places in other States south of the 








Ohio river, over an interstate highway estab. 
lished by authority of congress, to delay the 
transportation of such passengers and mails 
by turning aside from the direct interstate 
route, and running to a station three miles 
and a half away from a point on that route, 
and back again to the same point, and thus 
traveling seven miles which formed no part 
of its course, before proceeding on its way; 
and, as the court observed, the question 
whether a statute which merely required in- 
terstate railroad trains, without going out of 
their course to stop at county seats. would 
be within the constitutional power of the 
State, was not presented, and could not be 
decided upon the record in that case. But 
in the present case the train in question ran 
wholly within the State of Minnesota, and 
could have stopped at the county seat of 
Pine county without deviating from its 
course; and the statute of Minnesota ex- 
pressly provides that ‘‘this act shall not ap- 


-ply to through railroad trains entering this 


State from any other State, or to transconti- 
nental trains of any railroad.’’ 





Contracts — INTERPRETATION — ENFORCE- 
MENT—STATUTE OF Fratups. — Contracts re- 
ceive their sanction from the law of the place 
where they are executed and to be performed, 
and their interpretation is controlled by that 
law; but the remedy upon the contract will 
be administered according to the law of the 
place where the remedy is sought. These 
propositions of law are almost elementary. 
The Supreme Court of Ohio made an inter- 
esting application of them in the case of 
Heaton v. Eldridge, holding that § 4199 of 
the Rev. Stat. of that State (the statute of 
frauds), prescribes a rule of procedure to be 
observed by courts whose jurisdiction is in- 
voked for the enforcement of contracts to 
which the statute relates; and the mode and 
measure of proof required by the statute are 
indispensable to the establishment of such 
agreements, wherever they may have been 
made and that an agreement which, by its 
terms, is not to be performed within one year 
from the time it was made, will not be en- 
forced in this State, unless the agreement, or 
some memorandum or note thereof, is in writ- 
ing, and signed by the party to be charged 
or by some person authorized by him to sign 
it, although the agreement was made in an- 
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other State or country, where it was compe- 
tent to prove the same by parol evidence. 


The court said: 

Itis provided by section 4199 of the Revised Stat- 
utes that ‘‘no action shall be brought * * upon 
any agreement that is not to be performed within the 
space of one year from the making thereof; unless 
the agreement upon which such action is brought, or 
some memorandum or note thereof, is in writing, and 
signed by the party to be charged therewith, or some 
person thereunto by him or her lawfully authorized.” 
There is no doubt that the law of the State or country 
where a contract is executed and is to be performed 
enters into and becomes a part of the contract, in the 
sense that its validity and obligatory effect are to be 
determined and controlled by that law; and, when 
yalid there, the contract will be sustained everywhere, 
and accorded the interpretation required by the law 
of the place where made, when the law is properly 
brought to the attention of the court, unless the con 
tract is against good morals or contravenes a settled 
policy of the State or country in whose tribunals its 
enforcement is sought. The rule is founded on the 
presumption that parties contract with reference to 
the laws to which they are subject at the time, and 
on the principles of comity prevailing among civilized 
nations; but it does not extend so far that the reme- 
dial system and methods of procedure established by 
one State or country will yield to those of another, nor 
that either will recognize or enforce those of the 
other. Each provides and alters at will its own rules 
and regulations in the administration of justice, to 
which those seeking redress inits courts must con- 
form. So that the solution of the question presented 
involves the inquiry whether the provision of the 
statute above quoted appertains to the remedy on 
contracts to which it refers, or goes to their validity. 
We have found no expression on the question by this 
court, though it has been the subject of repeated ad- 
judications both in England and several of the States. 
The provision of our statute is copied from the fourth 
section of the English statute of frauds, and in the 
case of Leroux v. Brown, 12 C. B. 801, where the pre- 
cise question we have before us arose, it was held 
that the section affected the remedy only, and was so 
applied as to defeat a recovery on a parol contract not 
to be performed within a year, which was made in 
France, where it was capable of proof by parol evi- 
dence. The case appears to have been thoroughly 
argued and considered, and the decision has since 
been adhered to by the English courts, and is followed 
or cited with approbation by many American cases, 
and generally accepted by text writers as the estab- 
lished law. Bain v. Railroad Co., 3 H. L. Cas. 1; 
Williams v. Wheeler, 8 C. B. (N. S.) 316; Maddison v. 
Alderson, 8 App. Cas. 467, 488; Pritchard v. Norton, 
106 U. S. 127, 1 Sup. Ct. Rep. 102; Downer v. Chese- 
brough, 36 Conn. 89; Townsend v. Hargraves, 118 
Mass. 826; Bird v. Munroe, 66 Me. 337; Emery v. 
Burbank, 163 Mass. 826,39 N. E. Rep. 1026; Wal, 
Pol. Cont. 604607, and notes; Anson, Cont. p. 79; 
Browne, St. Frauds, §§ 115a-186; Agnew, St. Frauds, 
64-66; Wood, St. Frauds, § 166; Whart. Confl. Laws, § 
690. And, while the case of Leroux v. Brown has 
been criticised, those criticisms have been directed 
chiefly to the distinction drawn between the fourth and 
seventeenth sections of ‘the statute, and the opinion 
expressed that the language of the latter section was 
such as to render invalid contracts within its provis- 
ions, for which reason it did not, as did section 4, 
constitute a regulation affecting the remedy. This 





distinction has not met with general approval, and 
has been repudiated in some of the later cases, which 
hold that the seventeenth section relates to the 
remedy, like section 4, and the difference in the 
phraseology of the two sections is not such as to war- 
rant a different interpretation in that respect, but that 
both sections prescribe rules of evidence which 
courts, where the remedy is sought, are required to 
observe. Townsend v. Hargraves, 118 Mass. 326; 
Bird v. Munroe, 66 Me. 337, 343; Pritchard v. Norton, 
106 U. S. 127, 1 Sup. Ct. Rep. 102; Maddison v. Alder- 
son, 8 App. Cas. 467, 488; Browne, St. Frauds, § 136, 
note. In Story, Confl. Laws, § 262, a different view of 
the question was taken, which has been adopted by 
some courts; but the decided weight of authority is 
in accordance with the decision in Leroux v. Brown. 
The views of Judge Story were brought to the atten- 
tion of the court in that case, and, in an edition of his 
work published after that case was decided, a section 
was added in which it is said that, ‘the statute of 
frauds is, like the statute of limitations, a matter af- 
fecting the remedy merely; and if, by the law of the 
forum, no action can be maintained on a particular 
oral contract if made in that country, the like rule 
will obtain as to a contract made elsewhere, although 
it was valid by the law of the place where made.”’ 
Story, Confl. Laws (7th Ed ),§ 576. 

The question being an open one in this State, we 
are not disinclined to consider it on principle. The 
principle which must control its decision is that con- 
tracts receive their sanction and interpretation from 
the law of the place in which they are made and to be 
performed, but the remedy upon them must be taken 
and pursued according to the law of the place where 
they are sought to be enforced; and a decision of the 
question will be reached when it is ascertained within 
which of these rules the statute of frauds finds its 
appropriate place. The language of the statute un- 
der cohsideration, that no action shall be brought on 
any agreement therein mentioned unless it, or “some 
memorandum or note thereof, is in writing, and 
signed by the party to be charged,” fairly imports 
that the agreement precedes the written memoran- 
dum, and may exist asacomplete and valid agree- 
ment, independent of the writing. The memoran- 
dum, which is merely the evidence of the contract, 
may be made and signed after the completion of the 
agreement; and evena letter from the party to be 
charged, reciting the terms of the agreement, is suffi- 
cient to satisfy the requirements of the statute. But 
it cannot be said that the letter constitutes the agree- 
ment. That was made when the minds of the par- 
ties met with respect to its terms, and the letter fur- 
nishes the necessary evidence to prove the agreement 
in an action for its enforcement. And, generally, 
when parties reduce their contracts to writing, the 
writing becomes the evidence of the agreement which 
they had previously entered into; and, having adopted 
that mode of evidencing their agreement, the parties 
are not allowed to make proof of it by verbal testi- 
mony. ‘his statute, in plain terms, forbids the 
maintenance of an action in any of the courts of this 
State, on any agreement which by its terms is not to 
be performed within a year, unless the action is sup- 
ported by the required written evidence. The evi- 
dence by which a contract shall be proved is no part 
of the contract itself, but its admission or rejection 
becomesa part of the proceeding on the trial, where 
its competency and sufficiency must be determined. 
When the required evidence is lacking, the courts 
must refuse the enforcement of the contract; and it 
seems clear that such a statutory regulation prescrib 
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ing the mode or measure of proof necessary to main- 
tain an action or defense pertains to the remedy con- 
trolling the procedure of the forum in administering 
the remedy. The statute contains no exceptions or 
limitation on account of the place where the contract 
was entered into or to be performed, but denies rem- 
edy on any contract of the kind designated by it, 
wherever made, which cannot be established by the 
evidence required. That such was the intended scope 
of the statute is manifest when the purpose of its en- 
actment is considered. Its well-known design was, 
as declared in the English statute of frauds (after 
which ours and those of most of the States are pat- 
terned), to prevent perjuries and fraudulent practices 
which were the outgrowth of the general admission 
of parol testimony to prove almost every kind of con- 
tract, and by means of which people were often 
stripped of their estates, and burdened with liabili- 
ties by testimony of alleged conversations and verbal 
declarations. The opportunities thus afforded for 
the perpetration of frauds constituted temptation so 
strong for the commission of perjuries that legisla- 
tion excluding that kind of evidence in a large num- 
ber of cases became or was considered a necessity. 
These mischiefs, to remedy which was the chief aim 
of the statute, arose from the admission of oral evi- 
dence in trials of actions and suits, and in the course 
of judicial procedure; and, obviously, the opportunity 
and temptation for the commission of frauds and per- 
juries by admitting parol proof toestablish the con. 
tracts with which the statute is concerned are not 
any the less in cases where the agreement was made 
in another State or country than in those where the 
agreement involved is one made in this State. The 
mischief is the same in either case, and to allow the 
former to be so proved would, that far at least, pre- 
vent the accomplishment of the salutary purposes of 
the statute. The statute is founded on considerations 
of public policy and those of a moral nature, and de- 
clares a peremptory rule of procedure, which the 
courts of this State are not at liberty to disregard, in def- 
erence to the laws of any other State orcountry. The 
agreement set up in the defendant’s answer could not, 
according to its terms, be performed within one year 
from the time it was made. An action upon it could 
be supported only by evidence which complied with 
the statutory requirement; and to be available asa 
eounterclaim, which is across action, such evidence 
was indispensable. It was not offered, and the court, 
we think, properly excluded the parol evidence re- 
lied on to prove the agreement. The judgment of 
the circuit court must therefore be reversed, and that 
of the common pleas affirmed. 








RECENT PHASES OF CONTRACT LAW.— 
II. THE RIGHT OF A THIRD PARTY TO 
SUE FOR A BREACH OF DUTY. 


In Smith on Negligence it is said: ‘‘The 
true question always is, has the defendant 
committed a breach of duty apart from the 
contract? If he has only committed a breach 
of contract he is liable to those only with 
whom he contracted, but if he has committed 
a breach of duty he is not protected by set- 
ting up a contract in respect of the same mat- 











ter with another person.’’! In a former arti. 
cle the cases in which a third party may sue 
for a breach of contract have been consid. 
ered ;? in this paper the cases—especially the 
more recent ones—in which the third party 
has based his action on a breach of duty apart 
from contract will be reviewed. 

It seems that where a person sells an 
ariicle which he knows may do damage 
to others and conceals that fact, he will 
be liable to third persons who are in- 
jured on that account. Thus in a Mas. 
sachusetts case’ it is said: ‘‘It is well set- 
tled that a man who delivers an article which 
he knows to be dangerous or noxious to an- 
other person, without notice of its nature and 
qualities, is liable for any injury which may 
reasonably be contemplated as likely to re- 
sult, and which does in fact result, therefrom, 
to that person or any other who is not him- 
self in fault.”’ In Heizer v. Kingsland Co. 
referred to in my former paper? the court ad- 
mits that ‘‘had the defendant sold this ma- 
chine to Ellis knowing that the cylinder was 
defective, and for that reason dangerous, 
without informing him ofthe defect, then the 
defendant would be liable even to third per- 
sons, not themselvesin fault. * * * But 
it seems out of place to pursue this inquiry 
further on this occasion, for there is no evi- 
dence showing, or from which it can be fairly 
inferred, that defendant knew the cylinder 
was in a dangerous condition.”’ 

In Lewis v. Terry® the complaint al- 
leged that the defendants were dealers 
in household furniture, that they had sold 
to one A a folding bed, that there was 
an inherent and latent defect in said 
bed, so that the said legs would some- 
times fail to adjust and secure themselves, 
with the result that, if any weight should be 
placed on the bed, the heavy upright frame 
would be precipitated with such force upon 
the lowered portion of the bed as to crush, 
wound, and even kill anyone reclining there- 
on, and that such defect rendered the bed 
dangerous to all who might use it; that de- 
fendants, with full knowledge of such defect 
and of such danger, sold the bed to A 


1 p. 10. 

2 Ante, p. 93. 
3 Wellington v. Oil Co., 104 Mass. 64. 
4110 Mo. 65. 

5 Ante, p. 93. 

6 43 Pac. Rep. 398 (1896). 
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without warning him thereof, and assured 
him that it was perfectly safe; that plaintiff 
rented a room from A and, on the day 
the bed was purchased from defendants by 
him, it was placed in such room for plaintiff 
to sleep on; that a few days later the plaint- 
iff, being about to retire for the night, opened 
and let down the bed, and, the legs thereof 
being apparently secure, she, in the course 
of her preparations for retiring, leaned with 
her left arm upon the side of the bed; and, 
while she was in this attitude, the heavy up- 
right framework of the bed fell forward and 
downward, upon the horizontal part, and 
upon the plaintiff, breaking her arm, and 
otherwise injuring her, to her damage. The 
Supreme Court of California held that this 
stated a good cause of action. ‘‘We agree’’ 
said the court ‘‘that tke action cannot be 
sustained on the ground of any privity of 
contract between plaintiff and defendants, 
for there was none. If a tradesman sells or 
furnishes for use an article actually unsound 
and dangerous, but which he believes to be 
safe, and warrants accordingly, he is not 
liable for injuries resulting from its defective 
or unsafe condition to a person who was 
neither a party to the contract with him, nor 
one for whose benefit the contract was made. 
But when the seller, as in the case made by 
the complaint before us, represents the arti- 
cle to be safe for the uses it was designed to 
serve, when he knows it to be dangerous, be- 
cause of concealed defects, he commits a 
wrong independent of his contract, and 
brings himself within the operation of a prin- 
ciple of the law of torts.’’ 

In State v. Fox’ the Court of Appeals of 
Maryland decides that where the vendor of a 
horse fraudulently conceals the fact that it 
is afflicted with glanders, he is liable for the 
death of one employed to care for the horse, 
who contracts the disease, if such is the 
probable and natural consequence of contact 
therewith. 

From these authorities we conclude that 
there is a duty on the vendor or manufact- 
urer of goods who knows that there are de- 
fects in them which may do injury, to notify 
the buyer of such defects and if he fails to 
doso he will be liable to the party injured 
whether there be a relation of contract be- 
tween them or not. 


7 29 Atl. Rep. 601. 








Suppose, however, that the vendor cannot 
be charged with knowledge of the defect but 
is simply guilty of negligence in not having 
found it out orin the manufacture of the 
article. Here the rule seems to be that he 
will not be liable to a third party who is in- 
jured thereby, unless the article was in its 
nature dangerous to life or limb. The diffi- 
culty here is to define accurately what things 
are and what are not ‘‘eminently dangerous.’’ 
It is held in several cases that poisonous 
drugs or explosive oils fall within the term. 
Thus in one case,® the defendant by his 
agent put up ajar of belladonna, a deadly 
poison, and negligently labelled it ‘‘dande- 
lion,’’ a harmless medicine. He sold the jar 
thus labelled to one druggist, who sold it to 
another. The plaintiff’s wife being ill her 
physician prescribed dandelion, and the pre- 
scription was filled by the last-named drug- 
gist from the jar, and administered to her, 
by which she was injured. The defendant 
was held liable. In another, an apothecary 
by his agent sold a deadly poison as and for 
a harmless medicine to one person, who pur- 
chased it for and administered it to a third 
person.’ So of refiners and vendors of petro- 
leum put on the market for sale for il- 
luminating purposes an oil which is below 
the legal fire test, they will be liable for 
a death caused by the explosion of a lamp, 
even though the oil had been purchased 
from an intermediate dealer. The duty of 
the vendor to the public is made to rest in 
these cases on the ground that the articles in 
question are necessarily and inherently dan- 
gerous to human life and do not in them- 
selves give any notice of their dangerous 
character. And the principle of these decis- 
ions has been extended in Massachusetts to 
the case of a caterer employed to furnish re- 
freshments at a public ball who was held liable 
to one who attended the ball, and who was in- 
jured on account of the unwholesome food 
furnished by the caterer of which he ate. 
‘*The furnishing of provisions which endanger 
human life or health,’’ says the court ‘‘stands 
clearly upon the same ground as the adminis- 
tering of improper medicines from which a 
liability springs irrespective of any question 


8 Thomas v. Winchester, 6 N. Y. 397. 

% Norton v. Sewall, 106 Mass. 143. 

10 Elkins v. McKean, 79 Pa. St. 493; Wellington v. 
Oil Co., 104 Mass. 64. 
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of privity of contract between the parties.’’" 
On the other hand it has been ruled that a 
steam boiler is not ‘‘in its nature a dangerous 
instrument, and that the manufacturer and 
builder of a steam boiler is only liable to the 
purchaser for defective materials, or for any 
want of care or skill in its construction, and 
if after delivery to and acceptance by the 
purchaser, and while in use by him, an explo- 
sion occurs, in consequence of such defective 
construction, to the injury of a third person, 
the latter has no cause of action on account 
of such injury against the manufacturer.’’ 
In Heizer v. Kingsland Co., the Missouri 
case already referred to,’ the same view was 
taken of asteam threshing machine, the court 
saying: ‘‘In the cases cited the articles sold 
were necessarily and inherently dangerous to 
human life, and they did not by their color 
or otherwise disclose their dangerous charac- 
ter, and hence the duty on the part of the 
vendor to make known to the vendee their 
true nature. A threshing machine is not in and 
of itself dangerous, and there is no necessity 
of placing a label upon it. It speaks for it- 
self, and discloses its uses and purposes as 
plainly as does a handsaw or the many other 
implements and machines in daily use. We 
think the case in hand is entirely different 
from those just mentioned.’’ The same con- 
clusion was reached in a New York case 
where the thing doing the injury was a de- 
fective fly wheel in a saw mill,” the court 
saying: ‘‘Poison is a dangerous subject. 
Gun powder is the same. A torpedo is a 
dangerous instrument, as is a spring gun, a 
loaded rifle or the like. They are instru- 
ments and articles in their nature calculated 
to do injury to mankind, and generally in- 
tended to accomplish that purpose. They 
are essentially, and in their elements, instru- 
ments of danger, not so, however, an iron 
wheel, a few feet in diameter and a few inches 
in thickness, although one part may be 
weaker than another. If the article is abused 
by too long use or by applying too much 
weight or speed, an injury may occur as it 
may from an ordinary carriage wheel, a 
wagon axle or the common chair in which we 
sit. There is scarcely an object in art or 
nature from which an injury may not occur 


11 Lossee v. Clute, 51 N. Y. 494. 
12 Ante. 
13 Loop v. Litchfield, 42 N. Y. 351,1 Am. Rep. 543. 





under such circumstances. Yet they are not 
in their nature sources of danger nor can they 
with any regard to the accurate use of lan. 
guage be called dangerous instruments. That 
an injury actually occurred by the breaking 
of a carriage axle, the failure of the carriage 
body, the falling to pieces of a chair or 
sofa or the bursting of a fly wheel does 
not in the least alter its character.’’ On the 
other hand, in a later New York case,# 
a carpenter negligently constructed a scaffold 
for the use of a painter, who had a contract 
to paint the dome of a court-house, and a 
workman employed by the painter was killed 
by reason of the negligence of the carpenter 
in constructing the scaffold. The carpenter 
was held liable. The scaffold was ninety 
feet in height and was built for the specific 
purpose and for immediate use. There is an 
earlier case in the same State’ where the de- 
fendant built a scaffold fifty feet high for the 
use of O who had contracted to put a cornice 
on defendant’s mill. The scaffold was de- 
fective and broke down and one of O’s serv- 
ants was killed. It was held that the defend- 
ant was liable to the representatives of the 
deceased. The decision in both of these cases 
is put upon the ground that the high scaffold 
defectively constructed was ‘‘a dangerous 
trap’’ imperilling the life of any person who 
might go upon it; that it was evident from 
‘the nature and position cf the structure that 
death or great bodily harm to persons (using 
it) would be the natural and almost inevitable 
consequence of negligently constructing it of 
defective material or of insufficient strength.” 

In Schubert v. Clark Co.,* the plaintiff 
was a house painter whose employer had 
ordered from a retail merchant a step ladder. 
The latter not having any in stock ordered it 
from the defendant a manufacturer of step 
ladders and delivered it to the employer. 
While the plaintiff was using it it broke down 
causing him to fall to the floor and seriously 
injuring him. The ladder was made of poor, 
crossgrained and decayed timber, to the de- 
fendants knowledge, but the defects were 
concealed on account of its being painted and 
varnished. It was held that the defendant 
was liable in damages to the plaintiff. Said 
the court: ‘‘When the defendant manu- 

4 Devlin v. Smith, 99 N. Y. 470. 

1 Coughtry vy. Globe Woolen Co., 56 N. Y. 387, 15 


Am. Rep. 387. 
16 51 N. W. Rep. 1103 (Minn.). 
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factured and put the dangerously faulty ar- 
ticle in its stock for sale, it is to be deemed 
to have anticipated that, in the ordinary 
course of events, it would come to the hands 
of a purchaser, either directly from the de- 
fendant or from some intermediate dealer, 
for actual use; and with the consequences 
which actually were suffered. It must have 
been deemed probable that any intervening 
dealer would not discover the defect, and 
that nothing would be likely to occur to avert 
the danger to which the person who might 
use the ladder would be subjected by the de- 
fendant’s negligence. Hence it would be 
difficult to distinguish such a case in princi- 
ple from one where the transaction is directly 
between the wrong-doer, then knowing the 
danger, and the party who is injured. If 
any distinction is to be made it must rest 
upon grounds of expediency, the arbitrary 
fixing of a limit to the liability of the wrong- 
doer. But we consider that in principle the 
defendant should be held to responsibility 
for an injury resulting proximately, and with- 
out any intervening wrongful agency, from 
its confessedly negligent act, which was such 
as to expose another to great bodily harm; 
and that no reason of policy forbids this.’’ 
The opinion of the court in this case assumes 
that the manufacturer knew of the defect at 
the time the ladder was painted and var- 
nished, but after it had gone into his general 
stock it had the appearance of any other 
ladder, and therefore he could not be said to 
have sold the particular ladder knowing that 
there was a defect init. The fact however 
of knowledge in the first instance distinguishes 
it from the case of the steam boilers and the 
balance wheel. 

In a leading English case” Brett, M. R. 
formulated a general rule to the effect that 
where machinery or goods are supplied to 
be used immediately by a particular person or 
persons or one of a class of persons, the duty 
arises to see that they are not defective or 
likely to do injury to those persons; but it 
is otherwise where the machinery or goods 
are supplied under circumstances in which it 
would be a chance by whom they would be 
used. 

It remains to be noticed that in the Fold- 
ing Bed case it was ruled that where knowl- 
edge of the defect on the part of the vendor 


17 Heaven v. Pender, 11 Q. B. Div. 503. 








is proved it is not essential that the thing 
shall be in its nature dangerous. ‘‘The fact’’ 
said the court in that case ‘‘that a bed is not 
ordinarily a dangerous instrumentality is of 
no moment in this case. If mere non-feas- 
ance or perhaps misfeasance were the extent 
of the wrong charged against defendants, 
that consideration would be important; but 
the fact that such articles are in general not 
dangerous would seem to enhance the wrong 
of representing one to be safe for use when 
known to be really unsafe, for the danger is 
thus rendered more insidious.’’ 
Joun D. Lawson. 
University of Missouri. 





GARNISHMENT—JUDGMENT RENDERED IN 
ANOTHER STATE—SITUS OF DEBT. 


LANCASHIRE INS. CO. v. CORBETTS. 
Supreme Court of Illinois, April 3, 1897. 


Where a garnishee insurance company, doing busi- 
ness in two States, has been compelled to pay a judg- 
ment rendered against itin the courts of one State, 
such judgment may be pleaded in bar in garnishment 
proceedings in the other State, at the suit of another 
creditor to reach the same debt, though the latter 
suit was first commenced. 


Carter, J.: The appellant insurance com- 
pany had its domicile of origin in Great Britain, 
but, by compliance with the laws of each of the 
States of Illinois and Wisconsin relating to for- 
eign corporations, it transacted business and kept 
agents and property in both palces. Ina pro- 
ceeding by a foreign attachment in the circuit 
court of Cook county against one Corbetts, who 
lived in Wisconsin, appellees Wilson Bros. & Co., 
on October 6, 1892, garnished appellant, by process 
that day served onits agentin Chicago, for a 
claim of Corbetts against it upon an insurance 
policy ona stock of goods in Wisconsin, which 
goods had on October 3d been partially destroyed 
by fires Afterwards, but inthe same month, gar- 
nishment proceedings were instituted in Wiscon- 
sin by one Dowling, a creditor of Corbetts, and 
appellant, by service upon its agent in Wiscon- 
sin, was garnished for the same debt owing to 
Corbetts. Under the facts as they appear, we 
must hold that the effect of what was done in 
Wisconsin was that appellant set up in proceed- 
ings there the prior garnishment in Illinois, al- 
leging that the jurisdiction here was prior and 
exclusive; but it was adjudged by the Wisconsin 
court (a court of competent jurisdiction), follow- 
ing decisions of the supreme court of that State, 
that the circuit court of Cook county, Ill., was 
without jurisdiction in the premises, and that its 
proceedings were no defense to the suit in Wis- 
consin. Judgment was then rendered against 
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the garnishee, which it paid under the compul- 
sion of the judgment and of the laws of Wiscon- 
sin, which provided that no insurance company 
against which any judgment existed and re- 
mained unpaid 60 days after its rendition should 
issue any new policy in that State, and prescribed 
heavy penalties against officers and agents who 
should violate the statute. After the first answer 
in this cause, filed by the garnishee in the Cook 
county circuit court October 6, 1872, denying all 
indebtedness to Corbetts, appellees took no fur- 
ther action for nearly two years, nor until the 
judgment in Wisconsin had been filed, when they 
filed additional interrogatories. By an amended 
answer to these interrogatories, appellant set up 
the Wisconsin proceedings, statute, judgment, 
and the payment of the judgment; also, that, at 
the time of the service of the writ in the case at 
bar, no proofs of loss had been made by Corbetts, 
and therefore the alleged debt was contingent and 
uncertain, as it was not, by the policy, payable 
until 60 days after receipt of proofs of loss, and 
that it was not, therefore, subject to garnish- 
ment. Upon a trial by the court upon agreed 
facts, the defense was overruled, and judgment 
rendered against appellant for the amount shown 
by its answer to have become due and payable to 
Corbetts under the policy and by virtue of the 
fire loss. The appellate court having affirmed 
the judgment, appellant now brings the record to 
this court, insisting that the law has not been 
properly adjudged to it in the courts below; that, 
having fully discharged its duty under the laws 
of both States, it should not be compelled to pay 
the debt twice. 

The arguments of counsel have been chiefly 
addressed to the second question, viz., whether, 
at the time of the service of the writ upon the 
garnishee, the alleged debt to Corbetts was any- 
thing more than a contingent liability, dependent 
upon the compliance by Corbetts with the provis- 
ions of the policy requiring proofs of loss to be 
furnished by him to appellant withina certain 
time. But, from the view we take of the case, it 
will not be necessary to consider this question. 
We are free to say, at the outset, that we cannot 
look with favor upon any construction of the law 
which would impose a double liability upon a 
garnishee who, without collusion, fraud, or neg- 
ligence, has undertaken to fully discharge his 
duties under apparently conflicting laws of dif- 
ferent jurisdictions. It is, of course, true that 
every State must enforce its own laws within its 
own borders for the protection of its citizens; 
but either the law, or the construction of it by the 
courts, in one or the other of the States, is con- 
trary to natural justice, which requires of a gar- 
nishee, standing indifferent between creditors 
contending in different States for the same debt, 
the payment of that debt more than once. It 
seems to be the doctrine in Wisconsin, as laid 
down by thesupreme court of that State in Renier 
v. Hurlbut, 81 Wis. 24, 50 N. W. Rep. 783, that in 


court is dependent upon the situs of the debt 
sought to be appropriated to the payment of the 
plaintiff's demand, and that, if the situs of the 
debt is without the jurisdiction, the court has no 
power to proceed, or to render any judgment 
against the garnishee. Now, it is the generally 
accepted doctrine that, so far as so intangible a 
thing as a debt can be held to have a situs, it fol- 
lows the creditor, or owner of the credit, and is at 
his domicile. Holbrook v. Ford, 153 Ill. 633, 39 
N. E. Rep. 1091; Pomeroy v. Rand-MeNally Co., 
157 Ill. 176,41 N.E. Rep. 636; Manufacturing 
Co. v. Lang, 127 Mo. 242, 29S. W. Rep. 1010; 
Story, Confl. Laws, § 362; Tank-Line Co. v. Col- 
lier, 148 Il]. 259, 35 N. E. Rep. 756. And the no- 
tion that the situs of the debt determines the ja- 
risdiction of the court in garnishment has led to 
the creation of the fiction that for the purposes of 
garnishment the situs of the debt is changed, and 
becomes the place where the garnisher lives, and 
not at the domicile of his creditor. As before 
said, the proceedings must be had in the juris- 
diction of the garnishee, where service can be 
had upon him, but it does not at all follow that it 
is because that is the situs of the debt. Thus, it 
is said by Shinn, in his late work on Attachment 
and Garnishment (page 863): ‘‘Foreign corpo- 
rations are subject to the process of garnishment 
in all cases in which an original action may be 
commenced against them in the courts of this 
State to recover the debt in respect to which the 
garnishment process is served. This is in har- 
mony with the rule before stated, that the de- 
mand must be one on which an action at law 
could be brought by the principal debtor.” 

Take the case at bar. Actual service of process 
in the different suits could be and was had on the 
appellant company in both States, Illinois and 
Wisconsin, and it was subject to garnishment in 
both States; and it would have been subject to 
similar proceedings in any other States in which, 
in compliance with their laws, it had established 
itself for business purposes. Evidently, however, 
this would not be so for the reason that the debt 
had a situs in each and all of such States at one 
and the same time, when it also had a situs at the 
domicile of the creditor of the garnishee, but the 
true reason is that the garnishee insurance com- 
pany was liable to suit by its creditors for the 
collection of the debt in each and all of the States 
where it had so established itself for business 
purposes. To hold that the situs of the debt de- 
termines the question of jurisdiction is practically 
to hold that a debt cannot be garnished at all in 
foreign attachments, for the very ground of a 
foreign attachment is the non-residence of the 
principal defendant, who, in cases of garnish- 
ment, is the creditor of the garnishee; and, if the 
debt which the garnishee owes to his creditor can 
be reached only by proceeding had where such 
creditor resides (that is, where the debt has its 
situs), it cannot be reached in foreign attachment 
atall. This is clearly pointed out in an exhaust- 
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y. Chambers, 53 N. J. Eq. 468, 32 Atl. Rep. 663, 
where he shows the utter fallacy of the reasoning 
used to support decisions that jurisdiction in such 
case depends on the situs of the debt attached or 
garnished. A further reason readily presents it- 
self in the fact that no proceedings in garnish- 
ment of any kind can be maintained where the 
principal defendant has his domicile (that is, at 
the situs of the debt), unless the debtor to be 
served with garnishee process is within the juris- 
diction of the court. The principal defendant in 
attachment proceedings may, except for the pur- 
pose of obtaining a personal judgment, be 
brought into the court by constructive service, 
but jurisdiction of the garnishee can be obtained 
only by actual service of process. 2 Shinn, At- 
tachm. 1000. Thus, itis seen that in garnish- 
ment proceedings the place of the residence of 
the garnishee is of far more importance than the 
place of residence of his creditors, in obtaining 
jurisdiction to render a judgment against a gar- 
nishee. Jd. § 490. And it has been expressly 
decided by this court that a foreign corporation, 
having property and agents in this State and 
transacting business here, may be garnished in 
our courts for adebt due a resident of the State 
ofits domicile of origin. Railroad Co. v. Crane, 


* 102 Ill. 249. See, also, Railroad Co. v. Dougan, 


,142 Ill. 248, 31 N. E. Rep. 594. And the reason 
given is that the foreign corporation had become 
subject to the process of our courts. And while 
the courts of Wisconsin and some other States 
seem to hold to the doctrine that, where there is 
no personal service of process on the principal 
defendant, the proceedings must be instituted in 
the jurisdiction where the debt has its situs (that 
is, the domicile of the principal defendant), or 
else at the domicile of origin of the garnishee 
corporation, we are satisfied that the great weight 
of modern authority is otherwise, and is in har- 
mony with the rules adopted in this State. Har- 
vey v. Railway Co., 50 Minn. 405, 52 N. W. Rep. 
905; Railway Co. v. Barnhill, 91 Tenn. 395, 19 S. 
W. Rep. 21; Handy v. Insurance Co., 37 Ohio St. 
366; Manufacturing Co. v. Lang, 127 Mo. 242, 29 
S. W. Rep. 1010; Nichols v. Hooper, 61 Vt. 295, 
17 Atl. Rep. 134; Cross v. Brown (R.I.), 33 Atl. 
Rep. 147; Mooney v. Manufacturing Co., 18 C. C. 
A. 421, 72 Fed. Rep. 32. This rule is limited, of 
course, to the garnishment of debts, and has no 
application to attachment or garnishment pro- 
ceedings to reach tangible property having an 
actual situs in another State, for in sucha case 
the property sought to be reached is without the 
jurisdiction of the court. 2 Shinn, Attachm. 858 ; 
Bowen vy. Pope, 125 Ill. 28, 17 N. E. Rep. 64; 
Wapl. Attachm. 227, 249. 

It is said by all the authorities that the gar- 
nisher is, in his relation to the garnishee, merely 
substituted to the rights of his own debtor, and 
can recover only where the principal defendant 
could recover. Samuel v. Agnew, 80 Ill. 553; 
Richardson y. Lester, 83 Ill. 55; 2 Shinn, At- 
achm. 853. And, as the principal debtor could 








+ 
have recovered ‘the debt garnished in the case at 
bar by suit in Illinois, no good reason appears 
why attachment and garnishment would not lie 
in favor of appellees in this State. It is obvious, 
then, that the grounds upon which the Wisconsin 
court based its judgment are untenable. But the 
question still remains whether the Wisconsin 
court did not have jurisdiction to garnish the 
same debt in Wisconsin, under its laws, and to 
render the judgment it did render, and whether 
the payment of that judgment was not sufficient, 
when setup in the answer, to bar the further 
prosecution in Illinois of the suit at bar. 

It is well settled that in ordinary actions a suit 
pending in one State carnot be pleaded in abate- 
mentor in bar of another suit in a different State, 
but that both may proceed until judgment is 
rendered is one of such suits, when it may be set 
up in bar of the further maintenance of the other, 
and that it makes no difference which was first 
commenced. McJilton v. Love, 13 Ill. 486; Allen 
v. Watt, 69 Ill. 655; Dunham vy. Dunham, 162 Il. 
589, 44 N. E. Rep. 841; Jones v. Jones, 108 N. Y. 
415, 15 N. E. Rep. 707. But the suit in Wisconsin 
and the suit in Illinois were not between the same 
parties, the plaintiffs in garnishment in the two 
cases being different persons; and, while both 
were proceeding to appropriate and recover the 
same debt to satisfy their respective demands 
against the same creditor of the garnishee, it has 
been held (whether correctly or not we are not 
called upon to decide) that a judgment in one 
such case, without payment, cannot be set up in 
bar of the other. 2 Black, Judg. pars. 597, 801. 
And it has also been held that by the service of 
the garnishee summons, or ‘‘trustee process,” as 
it is called in some of the States, the garnisher 
acquires a contingent or inchoate lien upon the 
debt, or, as it is sometimes said, there has been 
an involuntary assignment of the same to him, 
dependent, of course, for its perfection, upon the 
subsequent obtaining of judgment (Insurance Co. 
v. Chambers, supra; 8 Am. & Eng. Enc. Law, 
1101, note; Shinn, Attachm. supra), and that 
where, after a garnishee or trustee has been so 
charged by service of the process, he goes into 
another State, and is there garnished by another 
person for the same debt, the first proceeding 
may be pleaded in abatement to the second. 
Embree y. Hanna, 5 Johns. 101; Wallace v. Mc- 
Connell, 13 Pet. 136; Whipple v. Robbins, 97 
Mass. 107; Bank v. Rollins, 99 Mass. 313. Thus, 
in Embree v. Hanna, supra, Chief Justice Kent, 
among other things, said: ‘If the attachment 
had been conducted to a conclusion, and the 
money recovered of the present defendant, I think 
it could not have been made a question whether 
that payment would not be a bar to the present 
suit. Nothing can be more clearly just than that 
a person who has been compelled by a competent 
jurisdiction to pay a debt once should not be 
compelled to pay it over again. It has accord- 
ingly been a settled and acknowledged principle 
in the English courts that, where a debt has been 
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recovered of a debtor, under thi# process of for- 
eign attachment, in an English colony, or in the 
United States, the recovery is a protection in 
England to the garnishee against his original 
creditor, and he may plead it in bar,’’—citing 
eases. If, then, the defendant would have been 
protected under a recovery had by virtue of the 
attachment, and could have pleaded such recov- 
ery in bar, the same principle will support a plea 
in abatement of an attachment pending and com- 
menced prior to the present suit. The attach- 
ment of the debt in the hands of the defendant 
fixed it there in favor of the attaching creditors. 
The defendant could not afterwards lawfully pay 
it over to the plaintiff. The attaching creditors 
acquired a lien upon the debt binding upon the 
defendant, and which the courts of all other 
States, if they recognize such proceedings at all, 
cannot fail to regard. If prior est tempore potior 
est jure. If we were to disallowa plea in abate- 
ment of the pending attachment, the defendant 
would be left without protection, and be obliged 
to pay the money twice; for we may reasonably 
presume that, if the priority of attachment in 
Maryland be ascertained, that State would not 
suffer that proceeding to be defeated by the sub- 
sequent act of the defendant in going abroad and 
subjecting himself to a suit and recovery here. 
Substantially the same doctrine was, in a similar 
case, announced by the Supreme Court of the 
United States in Wallace v. McConnell, supra. So 
also, toa certain attest, Whipple v. Robbins and 
Bank vy. Rollins, supra (Massachusetts cases), 
where, in the latter case, it was said: ‘A trustee 
process is in the nature of a proceeding in rem. It 
is a sequestration of the debt due from the trustee 
in order that it may be devoted to the payment of 
one to whom the trustee’s creditor is himself in- 
debted.’’ And it was there said that the doctrine 
constitutes an important exception to the ordinary 
rule that lis pendens ina foreign court is not a 
good plea. In Whipple v. Robbins, supra, where 
it was held that the payment of the judgment 
rendered in Connecticut in a trustee proceeding 
begun after the suit was commenced in Massa- 
chusetts was not a sufficient defense to the latter 
suit, where such a judgment was obtained by de- 
fault, the court said: ‘But the trustee did not 
make any closure of the rendering of the present 
suit. He withheld from the court in Connecticut 
this fact essential to a fair adjudication. He al- 
lowed himself to be defaulted, and his payment 
under such circumstances must be regarded as 
voluntary, if not collusive, and therefore no pro- 
tection against the present action. Wilkinson v. 
Hal!, 6 Gray, 568. What effect we should have 
given to the payment under the Connecticut judg- 
ment if the trustee had been compelled to pay 
there, notwithstanding a full disclosure of the 
facts, because the courts of that State had disre- 
garded the pendency of this action and refused to 
adopt the principles which we regard as settled 
by Wallace v. McConnell, is a question we need 
not prematurely consider.’’ In the case cited 





(Wilkinson v. Hall) the judgment which had beep 
paid and which was pleaded in bar was rendered 
in the trustee proceedings begun after the Wilkin- 
son case was commenced, and it was held not to 
be a good bar, because the trustee withheld facts 
essential to the determination of the cause, and 
the court said: ‘It is obviously just, if he hag 
been compelled to pay the debt once by the judg- 
ment of the court of competent jurisdiction, he 
should not be compelled to pay it again. If, 
therefore, the debt was recovered of the defend- 
ant under a process of foreign attachment, fairly 
and without collusion on his part, he may effeet- 
ually plead it in bar here.’? In Garity v. Gigie, 
130 Mass. 184, both suits were begun on the same 
day, but the trustee, after having been served in 
the morning in the State of New Hampshire, went 
to Boston, and was there served with process in 
the afternoon, and judgment was first rendered in 
the New Hampshire case, and was paid. Mr. 
Chief Justice Gray, in delivering the opinion of 
the Supreme Court of Massachusetts, said: ‘*That 
court (the New Hampshire court) having first ac- 
quired jurisdiction of the fund attached, and 
having, after a full disclosure by the trustee of 
the facts relating to the suit pending and the sery- 
ice made in this commonwealth, rendered judg- 
ment and execution against him, upon which he 
has paid over the fund, that payment affords a 
conclusive reason for not charging him anew.” 

It will be noticed that in these cases more im- 
portance is given to the fact that judgment had 
been rendered against the trustee in a court of 
competent jurisdiction in another State, without 
fraud or collusion on his part, and upon full dis- 
closure by him and that he had, by compulsion of 
the law, paid such judgment, than to mere prior- 
ity in the time in the beginning of the suits or in 
the service of the writs. ‘There is, moreover, a 
distinction, we think, between cases of the char- 
acter of those above commented upon and the 
case at bar. However slight the distinction may 
appear, still this is not a case where the gar- 
nishee, having been duly served with process of 
garnishment in one State, and become subject to 
the jurisdiction of the court there, and bound to 
respond exclusively to whatever judgment that 
court might render, has gone into another State 
und there been served with another writ, in 
favor of another creditor of the same debtor, as 
in Embree vy. Hanna, supra. In such a case the 
courts of the latter State might well feel bound, 
upon principles of comity, to recognize as supe- 
rior the right of the plaintiff in the first suit,which 
had attached before they had any jurisdiction of 
the garnishee, and thus, while fully regarding the 
rights of its own citizen, give due observance to 
the maxim that he who is first in point of time is 
stronger in right. In the case at bar the gar- 
nishee was established for business purposes, and 
had agents in both States, and was subject to the 
process and jurisdiction of the courts of both 
States at one and the same time. While we can- 
not agree to the doctrine which the Wisconsin 
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court seem to hold, that the mere fact that Cor- 
betts, who owned the credit sought to be reached, 
resided in that State, their jurisdiction was ex- 
elusive, neither can we hold that, by the mere 
service of the garnishment writ, exclusive juris- 
diction was acquired by this court in this State. 
If the principle stated in Wilkinson v. Hall, supra, 
be applied to the case at bar—a case having other 
features which have been noticed, and which 
make its application still more just—the Wiscon- 
sin judgment, having been rendered after a full 
disclosure by the garnishee of the prior garnish- 
ment, and without any fraud or collusion on its 
part, must, together with the enforced payment, 
therefore, be held a complete bar here. This, we 
think. is obviously true, whether, upon legal 
principles applicable to the facts of this case, it 
be held that the proceeding is in the nature of a 
proceeding in rem, or, without regard to the situs 
of the res, it be held that the courts of this State 
have jurisdiction on the ground that the garnishee 
is subject to the process of our courts, and liable 
to be sued here for the recovery of the debt sought 
to be appropriated. For if, by legal fiction, it can 
be said that, for the purpose of garnishment in 
foreign attachment proceedings, the res was in 
this State, and might therefore be proceeded 
against here, still by no process of reasoning can 
it be held that it was any the less in Wisconsin at 
the saine time, where not only the garnishee was 
also established for business purposes, but where 
its creditor, the owner of the debt, had his domi- 
cile. It was therefore a case where there was con- 
current jurisdiction in the two States, and exclu- 
sive jurisdiction in neither. But the plea in 
abatement filed in the Wisconsin court went to 
the jurisdiction of that court, by alleging that the 
jurisdiction acquired by the circuit court of Cook 
county was prior and exclusive; and as the juris- 
diction of the Wisconsin court was concurrent 
with said circuit eourt, the plea was 
properly held to _ be insufficient to abate 
the suit. The rule that, where courts have con- 
current jurisdiction, the one first acquiring juris- 
diction will retain it until the matter is finally 
disposed of, does not apply, as before said, to 
courts in different States, but in such cases the 
suits may proceed concurrently. And, where they 
are between the same parties, the judgment first 
rendered may be pleaded in bar to the further 
maintenance of the other suit. This rule has been 
held to apply to divorce cases, where the separa- 
ted pair are residing and suing for a divorce each 
in a different State. The suits partaking of the 
nature of proceedings in rem (that is, as agfinst 
the status of marriage which exists between the 
pair in both States), the judgment first rendered, 
dissolving the marriage, especially where there 
has been personal service, is a bar when pleaded 
to the other suit, though such other suit was first 
commenced. Jones v. Jones, 108 N. Y. 415, 15 N. 
E. Rep. 707; Dunham v. Dunham, 162 III. 539, 44.N. 
E. Rep. 841. If, then, the courts in both States 


had the right to proceed concurrently, the 





judgment first rendered was a valid judgment, 
and could be, and was, enforced against 
the garnishee. We have been referred 
to no case, and we know of none, where 
a second payment has been enforced upon a state 
of facts similar to that contained in this. If the 
garnishee may, without its fault, and after com- 
plying in good faith with the laws in both juris- 
dictions, be compelled to pay the same debt 
twice, it may be compelled to pay it as many 
times as there are jurisdictions in which it trans- 
acts business. Yet it is the doctrine of all the au- 
thorities that the garnishee is not to be placed in 
any worse position by the garnishment than he 
occupied as the debtor of the principal defendant, 
nor subjected to any greater liabilities because of 
the garnishment. 

We have established the doctrine in this State, 
as before shown (Railroad Co. v. Crane, supra), 
that the company was subject to garnishment 
here because it was subject to the process of our 
courts, and could be sued and the debt recovered 
here, but it does not follow that, because the writ 
was first served on the garnishee in this State. 
our courts acquired exclusive jurisdiction, and 
that the courts of Wisconsin, where the garnishee 
was also subject to suit for the recovery of the 
same debt, must wait the final action of our 
courts. It could not reasonably be expected that 
the courts of other States would accede to such a 
doctrine. Yet nothing short of this would sup- 
port the judgment appealed from, unless, indeed, 
it be held that itis the mere misfortune of the 
appellant that it is liable to respond as garnishee 
for the same debt in every State where it may be 
temporarily domiciled for business purposes. 
And it is manifest that the grounds on which it 
has been held that the courts of this State will 
sustain garnishment proceedings against foreign 
corporations present and doing business in this 
State, to reach debts owing by it to citizens of 
other States, are equally potent to support gar- 
nishment proceedings in another State at the 
same time in favor of another creditor. To reverse 
this judgment is not to discriminate against our 
own citizens, as contended by the counsel. They 
have the same facilities for obtaining the first 
judgment and its satisfaction as have the citizens 
of other States, and can exercise the same dili- 
gence, and thus avoided conflicts of jurisdiction, 
and the trying to tie up the fund by indefinite de- 
lay. We must therefore hold that by force of the 
judgment and its satisfaction the debt which ap- 
pellees were seeking to appropriate to the pay- 
ment of their demand was extinguished, not by 
the voluntary act, fraud, or collusion of the gar- 
nishee (which, by all the authorities, would have 
destroyed its immunity from a second payment), 
but by compulsion of law. After such payment 
there was no longer in existence any debt to sus- 
tain the further proceedings by appellees in the 
circuit court of Cook county. For the error in 
not discharging the garnishee, the judgments of 
the appellate and circuit courts are reversed. 
Judgments reversed. 
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Nore. — Garnishment—Situs of Debt—Non-resi- 
dents.—A debt may be attached in any State where 
the debtor can be found, if the laws of the forum au- 
thorize attachments. Harvey v. Great Northern Ry. 
Co. (Minn.), 52 N. W. Rep. 905. The fact that the debt 
is not made payable in the State where the attachment 
is made is immaterial. Harvey v. Great Northern Ry. 
Co. (Minn.), 52 N. W. Rep. 905. Before the passage 
of the garnishment law of 1891, a corporation doing 
business both in Missouri and in Illinois could be 
garnished in the latter State upon an indebtedness 
contracted and payable in Missouri, even though 
plaintiff and the principal debtor were both residents 
of Missouri, and though the garnishment proceedings 
were brought in Illinois for the express purpose of 
evading the exemption laws of Missouri. Wabash R. 
Co. v. Dougan (Ill. Sup.), 31 N. E. Rep. 594. A debt 
due from a Tennesseee corporation for services ren- 
dered in Mississippi may be reached by garnishment 
in Tennessee, though the empleyee to whom the debt 
is due is a non-resident of the latter State. Mobile & 
O. R. Co. v. Barnhill (Tenn.), 19 S. W. Rep. 21. 
Plaintiff was a resident of Wisconsin, and there ob- 
tained judgment against an insurance company exist- 
ing under the laws of Massachusetts, where its prin- 
cipal office was. Held that, the judgment debt due 
plaintiff not being property,ifit had any situs out- 
side of Wisconsin for the purpose of garnishment it 
was at the company’s home office, and under Rev. St. 
sec. 1974, which requires insurance companies to pay 
final judgments against them in Wisconsin within 60 
days from the rendition thereof, or cease issuing poli- 
cies until the judgment is paid, and provides a for- 
feiture for violation, the situs of the judgment debt 
for the purpose of garnishment at the time was in 
Wisconsin only. Kenier v. Hurlbut (Wis.), 50 N. W. 
Rep. 783. An insurance company cannot be garnished 
in one State on account of insurance money payable 
by it in another State. American Cent. Ins. Co. v. 
Hettler (Neb.), 56 N. W. Rep. 711, 37 Neb. 849. A 
foreign insurance company had a general agency in 
California for the management of its business in 
Washington and other States, and there disbursed its 
funds for the payment of losses. It had a local agent 
in Washington, who issued policies, and on whom 
process could be served. Heid, that the sitws of the 
debt for a loss on a policy issued by the local agent in 
Washington was not, for the purpose of suit, limited 
by the domicile of the company or of the assured in 
that State, but the assured could sue the company in 
California, and therefore his creditors could garnish 
the debt there. Neufelder v. German-American Ins. 
Co., 33 Pac. Rep. 870, 6 Wash. 336. The rule that the 
situs of a debt is the place where the creditor resides 
does not deprive the courts of the State in which the 
debtor resides of jurisdiction of proceedings to at- 
tach the debt by means of garnishment, since laws 
for attaching property of a non-resident necessarily 
assume that the property has a situs distinct from the 
owner’s domicile. Wyeth Hardware & Manufg. Co. 
v. Lang, 54 Mo. App. 147. The situs of the debt must 
be within the territorial jurisdiction of the court, to 
render the debt subject to garnishment under proc- 
ess of such court; and its situs for the purpose of 
jurisdiction is the place where it is payable. Walker 
v. N. K. Fairbanks & Co.,55 Mo. App. 478. For the 
purpose of jurisdiction the situs of a debt or other 
chose in action follows the domicile of the creditor. 
Central Trust Co. of New York v. Chattanooga, R. & 
C. R. Co. (C. C.), 68 Fed. Rep. 685. Debts due a resi- 
dent by a non resident may be garnished in the State 
of the non-resident. Wyeth Hardware & Manufg. Co. 





v. Lang (Mo. Sup.), 29S. W. Rep. 1010. A court has 
jurisdiction to render judgment against a garnishee 
for any surplus arising from the sale of collaterals 
held by him in another State. Merchants’ & Manu. 
facturers’ Nat. Bank v. Baeder ‘Glue Co. (Pa. Sup.), 
30 Atl. Rep. 290, 164 Pa. St. 1, 35 W. N. C. 69. A gor. 
poration organized under the laws of New York, and 
having its principal office and place of business there, 
but operating lines of railroad from points in that 
State to points in Vermont, is a non-resident of the 
latter State, within the meaning of R. L. sec. 1078, 
providing that no person shall be summoned as 
trustee, unless he reside in Vermont. Craig v. Gunn 
(Vt.), 30 Atl. Rep. 860. Credits in the hands of regj- 
dents of other States have no situs in Vermont, for 
the purpose of garnishment there. Craig v. Gunn 
(Vt.), 30 Atl. Rep. 860. In the absence of contract to 
the contrary, a debt for wages due from one 
non-resident to another non-resident living in 
the same State is payable in such State, and 
is not subject to garnishment in another State, 
Central Trust Co. of New York v. Chattanooga, R. & 
C. R. Co. (C. C.), 68 Fed. Rep. 685. A debt due by a 
foreign railroad company to an employee, a resident 
of another State, under a contract of employment 
made in such State, and payable therein, is not subject 
to garnishment in another State, though the company 
has extended its line therein, and is subject to suit by 
process on its local agentstherein. Central Trust Co. 
of New York v. Chattanooga, R. & C. R. Co. (C. €.), 
68 Fed. Rep. 685. Jurisdiction of a non-resident de- 
fendant cannot be obtained in an action on notes 
made and payable at his residence by garnishment of 
his wages due from a foreign railroad company, whose 
road extends into the State of the forum. Atchison, 
T. &S. F. R. Co. v. Maggard (Colo. App.), 39 Pae. 
Rep. 985. In garnishment proceedings against a 
debtor of defendant who cannot be personally served, 
because he resides out of the State, the jurisdiction of 
the court does not depend upon the situs of the debt, 
but upon the control which so obtained over the debt 
by means of due process, duly served. Mooney v. 
Buford & George Manufg. Co., 72 Fed. Rep. 82, 18 C. 
C. A. 421. For the purposes of attachment laws, the 
situs of adebt is assumed to be in the jurisdiction 
where the debtor resides, and where a suit is brought 
by the creditor, or for his use, against the debtor upon 
such debt. Lancashire Ins. Co. vy. Corbett, 62 Ill. 
App. 236. A debtor may be garnished in the juris- 
diction where he resides, if his indebtedness 
be to pay generally and not at some place 
without that jurisdiction, while he cannot, in respect 
to an indebtedness payable generally, be garnished in 
a jurisdiction in which he does not reside, although 
temporarily found there. Lancashire Ins. Co. v. 
Corbett, 62 Ill. App. 236. Debts have no situs, but 
may be attached in any State other than that in which 
the debtor isaresident. Howland v. Chicago, R. I. 
& P. Ry. Co. (Mo. Sup.), 36S. W. Rep. 29. A fire in- 
surance company created in Connecticut and doing 
business by agent in New Jersey and Pennsylvania, 
and having subjected itself to suit in Pennsylvania by 
service of process on its agent, became indebted toa 
resident of New Jersey on a loss by fire occurring in 
that State. A creditor of the New Jersey creditor, 
residing in Massachusetts, sued outa foreign attach- 
ment in Pennsylvania against the resident of New 
Jersey, and served the same on the company’s agent 
in Pennsylvania, and afterwards the resident of New 
Jersey assigned his claim against the company to an- 
other resident of the latter State, who sued the com- 
pany in a New Jersey court to recover the amount of 
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theloss. Held, that the Massachusetts creditor ac- 
quired a lien on the debt superior to the right of the 
assignee. National Fire Ins. Co. of Hartford, Conn. 
y. Chambers (N. J. Ch.), 32 Atl. Rep. 663, 58 N. J. Eq. 
468. It was no defense to an action on an insurance 
policy that the amount due under the policy was, 
prior to the filing of the suit and claim, garnished in 
a court of another State, since such court was without 
jurisdiction of the fund. Continental Ins. Co. v. 
Chase (Tex. Civ. App.), 33S. W. Rep. 602. Where 
the principal debtor isacitizen of another State, a 
valid judgment may, by garnishment proceedings, be 
obtained against a foreign insurance company in- 
debted to him, when, by the laws of the State and by 
its own consent, such company has become subject to 
service of process in the State ‘with like effect” as if 
it had been incorporated therein. Mooney v. Buford 
& George Manufg. Co. (C. C. A.), 72 Fed. Rep. 32, 18 
C.C. A. 421. A debt due toanon-resident may be 
garnished where the garnishee isa resident of the 
State in which the garnishment is issued. Pomeroy 
y. Rand, McNally & Co. (Ill. Sup.), 41 N. E. Rep. 636, 
157 Ill. 176. A railroad company incorporated in 
Missouri and a neighboring State may be garnished 
insuch other State in a proceeding against an em- 
ployee residing in Missouri, and can claim for such 
employee exemptions provided by the laws of the 
other State. Tourville v. Wabash R. Co., 1 Mo. App. 
Rep. 669, 61 Mo. App. 527. Jurisdiction is not ac- 
quired in an attachment suit, the owner of the debt 
being a resident of another State than that in which 
suit is brought, and no service being had on him, and 
the debtor being a corporation of a third State, 
though such corporation has officers within the State 
in which suit is brought, on whom service is had. 
Blanc v. Tennessee Coal, Iron & Railroad Co., 37 N. 
Y. S. 906, 2 App. Div. 248. Where, in a suit against a 
non-resident, jurisdiction is obtained over him, the 
rule of law, that a State statute bas no extraterri- 
torial force, will not operate to relieve a debt due the 
defendant by a resident under a foreign contract, and 
payable in a foreign State, from being subject to 
trustee process. Cross v. Brown (R. I.), 33 Atl. Rep. 
147. Where, in an action against a non-resident, ju- 
risdiction has been obtained of defendant and the 
garnishee, a debt due from defendant by a resident, 
payable in another State, is subject to garnishment. 
Cross v. Brown (R. I.), 88 Atl. Rep. 147. 








WEEKLY DIGEST 


Of ALL the Current Opinions of ALL the State 
and Territorial Courts of Last Resort, and of 
the Supreme, Circuit and District Courts of the 
United States, except those that are Published 
in Fall or Commented upon in our Notes of 
Recent Decisions, and except those Opinions in 
which no Important Legal Principles are Dis 


cussed of Interest to the Profession at Large. 


¢ coccccccccccoscce coccce cs M0 
ARKANSAS +««-1l, 26, 131, 158, 223 
CALIFORNIA........ m ° oseccccescesccsoeelly BG UD 
OONNECTICUT..... sonde waiver ob esbevesess de cneecscosé seuss ae 

65, 73, 75, 80, 83, 94, 


ALABAMA..... 





97, 101, 108, 121, 183, 140, 146, 157, 162,170, 171, 174, 
175, 184, 185, 204, 208, 216, 218, 221 
INDIANA...... .-.55, 102, 108, 113, 122, 189, 190, 220 
IowA, 12, 15, 16, 17, 18, 19, 20, 43, 57, 59, 62, 66, 67, 69, 79, 90, 
104, 107, 124, 126, 136, 189, 144, 147, 156, 163, 166, 167, 169, 
172, 182, 198, 196, 199, 200, 202, 207, 214, 215 
Keeess:....2<. eae a eseabe Ret tt 22, 23, 88, 70, 93, 100, 154 
KENTUCKY 117, 135 
vietguaveomahebaccesnee aaa 
snséheemente nee 


MASSACHUSETTS.... 
MICHIGAN..... 
MINNESOTA........2. 
MISSISSIPPI... .cccccccce 
MISSOURI 


ecccsecceetl, 141, 142, 164 
119, 123, 125, 143 
cccccccesl, 109, 127, 222 
ccvcccccccccccccesOb, O86, 91, 160 
MONTANA.....6. e000. ccccceseccccessée coseoeseoees 98, 155 
NEW JERSEY seese ere 
NORTH CAROLINA........++. $6000scoece + +++-105, 106, 187, 194 
GED cosine wes 
OREGON......000 
PENNSYLVANIA.. 


oecee6, 7, 27, 28, 88, 178 
ccoccccvocccoese Gh, JED, 1D 
RHODE ISLAND..cccccccccccce cecce coccoscscescl Make 
SOUTH OAROLINA. 0c. coccccccccsccccceccece: 112, 120, 208, 219 
SOUTH DAKOTA 5, 82, 33, 56,114, 153, 159, 206 
TENNESSEE... copocccsonesesesty OF, 08) 18 
TEXAS, 10, 14,-24, 30, 31, 45, 50, 74, 81, 82, 86, 111, 118, 130, 184, 

149, 151, 178, 181, 186, 198, 205, 209, 213 
UNITED STATES C. C......cccceccees ooee. 78, 85, 161, 183, 195 
UNITED STATES C. C. OF APP...........49, 187, 176, 192, 197 
UNITED STATES D. C......ccecseeesecees iebsidecnseuena 
UNITED STATES §S. C..... Sonvces occccceccoces My OS, Ot, 04, 197 
ann cnccadoveicccincespsseuesesosstanccce oseecwocecsoucde 
CO Ee TT 
CRM ETE me 
WISCONGIN......+++++00+. 36, 42, 44, 51, 68, 76, 77, 150, 210, 211 


ee eeeeenese 


Sere eee rereeeeeases 


1. ACCIDENT INSURANCE — Construction of Policy.— 
The first paragraph of an accident policy insured 
against death or injury by external means leaving a 
visible mark onthe body. Another independent par- 
agraph covenanted to pay one-tenth the face of the 
policy where the injury causing death left no visible 
mark, “or if such injury or death shall result from the 
intentional acts of any person other than the insured,’’ 
etc.: Held, that when death resulted from the inten- 
tional act of another, which left its visible mark on 
the body, the beneficiary was entitled to recover the 
whole amount ofthe policy.—STEPHENS V. RAILWAY 
OFFICIALS’ & EMPLOYEES’ ACC. ASSN., Miss., 21 South. 
Rep. 710. 


2. ADMIRALTY — Collision — Steamers in Fog.—There 
is norigid rule that, where two steamships are ap- 
proaching each other in a fog, so as to involve risk of 
collision, neither shall change her helm until the sig- 
nals of the other give a clear indication of her direc- 
tion. Each case must depend on its own circum- 
stances, which may afford reasonable ground for be- 
lieving what the direction may be: Held, therefore, 
that a steamer slowly approaching New York harbor 
in afog, and hearing a fog whistle about two points 
on her port bow, apparently broadening off as they ap- 
proached, was not in fault for porting so as to go two 
points to starboard, though the more prudent course 
would have been to hold her course until more definite 
information.—THE UmBRIA, U.S.S8. C.,17 8. C. Rep. 
610. 


3. ADVERSE POSSESSION.—Where a strip of land con- 
demned fora right of way was left uninclosed, and 
was claimed and used by the former owner and his 
grantees for more than 20 years, the right of the rail- 
road company therein was barred by limitation.— 
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DONAHOE V. ILLINOIS CENT. R. Co.,Ill., 46 N. E. Rep. 
714. 

4. ADVERSE POSSESSION — Evidence.—Where a fence 
was put upona line asclaimed by complainant, with 
the understanding that, if the correct line was after- 
wards ascertained, the fence would be removed, and 
put in the right place, its location was no basis for a 
claim of adverse possession.—LOWE V. CUNNINGHAM, 
Tenn., 39S. W. Rep. 1052. 


5. ALTERATION OF INSTRUMENT — Evidence.—An in- 
strument whereby plaintiff soldto N certain goods, 
and defendants guarantied payment therefor, is ad- 
missible in evidence, notwithstanding that over the 
printed word “July,” designating the term of credit, 
is written the word ‘‘October;” it not being claimed 
that plaintiff obtained any advantage by extension of 
the term of credit, and the presumption therefore be- 
ing that the alteration was before or at the time of ex- 
ecution and delivery of the instrument, and the bur- 
den being ondefendant to show that it was material 
and subsequent to the execution and delivery.—FOLEY- 
WADSWORTH IMPLEMENT CO. V. SOLOMON, S. Dak., 70 
N. W. Rep. 639. 


6. APPEAL — Abatement.—An appeal by a husband 
from a decree for divorce, whereby the wife became 
entitled to one-third of his property, does not abate by 
his death, but survives to his heirs.—NICKERSON Vv. 
NICKERSON, Oreg., 48 Pac. Rep. 423. 


7. APPEAL—Rehearing.—A motion will not lie in the 
supreme court to grant a rehearing and open a decree 
below which has been affirmed, in order that newly- 
discovered evidence may be heard; the remedy being 
by original suit to vacate the decree.—NESSLEY V. 
LaDD, Oreg., 48 Pac. Rep. 420. 

8. APPEAL—Supersedeas Bond.—A judgment provid- 
ing that defendant pay a certain indebtedness on two 
notes, and, in default, that certain real estate be sold, 
and that, if the proceeds are insufficient, a judgment 
for the balauce be docketed against defendant, is not 
within Code Civ. Proc. § 942, requiring a bond for 
double the amount of the judgment on a stay of exe- 
cution where the judgment directs the payment of 
money.—KRELING V. KRELING, Cal., 48 Pac. Rep. 383. 

9. APPEaL—Variance.—A motion to direct a verdict 
for defendant onthe ground of variance between the 
plaintiff’s pleading and evidence must specify the va- 
riance relied on,so that an amendment may be per- 
mitted if deemed proper; otherwise, the objection will 
not be considered on appeal.—PROBST CONSTRUCTION 
Co. OF CHICAGO V. FOLEY, Ill., 46 N. E. Rep. 750. 

10. ASSIGNMENT—Title.—An insolvent transferred all 
of his property, except such as was exempt, to be sold 
for the payment of all his debts. The title to the prop- 
erty was vested in the trustee, who was given the 
power of distributing any surplus remaining, after 
paying off classes 1, 2, and 3, among the holders of just 
claims against the grantor. If there were not funds 
sufficient to pay off the unclassified creditors in full, 
the surplus was to be distributed among them pro rata. 
There was no condition of defeasance: Held, that the 
instrument was an assignment.—THAXTON V. SMITH, 
Tex., 40S. W. Rep. 14. 

11. ASSIGNMENT FOR BENEFIT OF CREDITORS.—Cred- 
itors, who had in their possession certain cotton be- 
longing totheir debtors, bought in good faith, and 
took an absolute bill of sale of, the latter’s stock of 
goods, at 60 per cent. of an inventory thereafter to be 
made. It was agreed between the parties that such 
creditors should sell the cotton, and credit the debtors 
with the proceeds; that any balance due should be 
credited on the price of the stock of goods; and that, 
if any balance remained to the credit of the debtors, 
it should be paid to other creditors, as specified: Held, 
that the transaction did not constitute an assignment 
for benefit of creditors.—HENRY Vv. CROOM, Ark., 40 
8S. W. Rep. 83. 

12. ASSIGNMENT FOR CREDITORS — Trust Fund.— 
Where a guardian wrongfully deposits his ward’s 





money in a bank which becomes insolvent, his ae. 
ceptance ofa dividend from the assignee does not 
estop the ward from demanding areturn ofthe full 
amount as a preferred claim.—IN RE KNappP, Iowa, 70 
N. W. Rep. 626. 

13. ASSUMPSIT—Joinder of Causes.—A declaration in 
assumpsit, which set out a contract between plaintiffs 
and one defendant, payment of the consideration to 
him thereunder, delivery by him of the contract and 
consideration to another defendant, and acceptance 
of the contract and a promise to perform it by the lat. 
ter, was demurrable, as joining distinct causes of ac- 
tion against different defendants.—SLEEPER V. Mor- 
RIS, Ill., 46 N. E. Rep. 782. 

14. ATTACHMENT — Extent of Levy.—The right of a 
creditor to attach goods which have been fraudulently 
conveyed by the debtor is limited to such of the goods 
as were transferred after the debt was contracted, un- 
less the conveyance was made with intent to contract 
the debt and defraud the creditor of payment by means 
of the conveyance, or unless the entire lot purchased 
has been commingled.—BERGSON V. DUNHAM, Tex., 40 
8S. W. Rep. 17. 

15. BAILMENT — Liability of Bailees.—By an agree- 
ment between S and M, two notes as security owned by 
S were deposited with a bank as security for a debt of 
$49, due by S to M, to be returned to S on the payment 
ofsuchsumtoM. The cashier gave M a recept for the 
notes, “to be released on payment of $49 by 8.” Such 
cashier knew the condition on which the notes had 
been deposited: Held that, where the cashier and 
bank delivered such notes to M on his returning such 
receipt, they were liable toS therefor, though they 
acted gratuitously inthe matter.—SERRY V. KNEPPER, 
Iowa, 70 N. W. Rep. 601. 

16. BANKS AND BANKING—Checks—Forgery.—A check 
drawn by plaintiff bank on defendant bank, and pay- 
able to a supposed borrower from the former, was de- 
livered by it to such borrower’s ostensible agent, who 
obtained the amount thereof from intervener bank on 
a forged indorsement of the borrower’s name, and de- 
fendant paid the check, and charged it to plaintiff's 
deposit: Held, that plaintiff's cause of action was 
against defendant, and not against intervener, so that 
the latter was not entitled toa change of venue to the 
county of its residence, on the ground that it was the 
real party in interest.—GERMAN Sav. BANK OF DAVEN- 
PORT V. CITIZENS’ NAT. BANK OF DAVENPORT, Iowa, 70 
N. W. Rep. 769. 

17. BENEVOLENT SOCIETY — Assessments.—The sus- 
pension for non-payment of assessments of a member 
of a beneficial association who had made a continuing 
agreement with its officers that his assessment should 
be paid out of printing and supplies to be furnished 
by him is not validated by the fact that the person 
making the suspension had come into the office after 
the agreement was made, and did not know of it.— 
BIXBY V. GRAND LODGE A. O. U. W. oF Iowa, Iowa, 70 
N. W. Rep. 737. 

18. BENEVOLENT SOCIETY—Certificate—Limitation of 
Liability.—A certificate of membership in a mutual 
benefit society may limit an express promise to pay & 
fixed amount atthe end of the endowment period by 
providing that, if there shall not be a certain number 
of members at that time, a payment of the amount 
that a full assessment will bring, based on the ages at 
which the members joined the society, shall be pay- 
ment in full of the certificate.—THEUNEN V. Iowa MOT. 
BEN. ASSN., Iowa, 70 N. W. Rep. 712. 

19. BENEVOLENT SOCIETY — Change of Beneficiary.— 
Assured in a benefit society may change the bene 
ficiary; there being no inhibition inthe endowment 
certificate, articles of incorporation or by-laws of the 
society, or the statutes.—CARPENTER V. KNaPP, [ow8, 
70N. W. Rep. 765. 

20. BENEVOLENT SOCIETY—Railroad Aid Association. 
—An association organized by a railroad company for 
the benefit of the members in case of injury to them, 
or ofthe beneficiaries named in the membership cer 
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tificate in case of their death, the relief fund of which 
is raised from monthly payments by the members, 
who are employees ofthe road only, any deficiency 
being madeup by the company, is not an insurance 
company, but a beneficial society.—MAINE V. CHICAGO, 
ETC. R. Co., lowa, 70 N. W. Rep. 630. 

21. BENEVOLENT SOCIETY — Suspension of Lodge.—A 
voluntary fraternal organization was composed of 
subordinate and grand lodges, and of a supreme lodge 
which had power to adopt laws for government of 
subordinate and grand lodges. On refusal of relator 
subordinate lodge to conform to the ritual prescribed 
by the supreme lodge, a judgment was rendered by de- 
fendant grand lodge, having jurisdiction, requiring 
relator to surrender all copies of the ritual in the Ger- 
man language, and, in default, suspending it from the 
order, from which it appealed tothe supreme lodge: 
Held, that pending such appeal mandamus would not 
lie to reinstate relator.—PEOPLE V. GRAND LODGE, 
ETC., [ll.,46 N. E. Rep. 768. 

22. BILLS AND NOTES—Assignment. — A writing upon 
the back of a negotiable promissory note, in terms, as- 
signing the instrument, in which the assignor guaran- 
ties ‘‘the collection of the principal sum within two 
years after maturity,” and reserves the right “to re- 
purchase the same” at any time, either before or after 
maturity, and, by express terms, makes the right to 
exercise this option “to repurchase” a condition prec- 
edent to fix the liability of the assignor, is an instru- 
ment, and not a commercial indorsement. — MER- 
CHANTS’ SAV. BANK OF PROVIDENCE V. MOORE, Kan., 48 
Pac. Rep. 455. 

23. BILLS AND NOTES — Assignment. — A contract in- 
dorsed on the back of a note, as follows: ‘‘For value 
received, the State Savings Association hereby assigns 
this bond to Henry Fox or order, and guarenties— 
First, the principal payment of the coupons hereto at- 
tached; second, the collection of the principal of the 
within bond. In witness whereof the State Savings 
Association has signed and delivered these presents, 
by its vice-president, this 31st day of May, 1896. W. F. 
Tompkins,”’—is an assignment of the cause of action 
in said note expressed, and is not an indorsement, 
within the meaning of the commercial law.—Fox Vv. 
CIPRA, Kan., 48 Pac. Rep. 452. 


24. BILLS AND NOTES—Bona Fide Purchaser.—A cred- 
itor who buys notes from his debtor, and pays the 
consideration merely by crediting the amount ona 
pre-existing debt, is not a bona fide purchaser. — VAN 
BURKLEO V. SOUTHWESTERN MANUFG. CO., Tex., 39S. 
W. Rep. 1085. 

25. BILLS AND NOTES—Conditional Guaranty.—One or 
more persons may sign a note as guarantors, and de- 
liver it to the payee, with the agreement that they 
shall not be bound unless other persons named shall 
also sign, and, if such other persons do not sign, that 
those signing shall not be held.—STATE BANK OF UTAH 
Vv. BURTON-GARDNER Co., Utah, 48 Pac. Rep. 402. 


26. BILLS AND NOTES — Consideration — Pre-existing 
Indebtedness. — A mere pre-existing indebtedness is 
not a valuable consideration for the transfer of an ac- 
commodation note. — BANK OF COMMERCE V. WRIGHT, 
Ark., 408. W. Rep. 81. 


27. BILLS AND NOTES — Indorser. —In an action on 
notes, a letter written by plaintiff to his attorney after 
the delivery of the notes for collection is not admis. 
sible to show why the notes had been specially in= 
dorsed to another by plaintiff. —J. D. SPRECKELS & 
Bros. Co. v. BENDER, Oreg., 48 Pac. Rep. 418. 


28. BILLS OF EXCEPTIONS — Mandamus, — The discre- 
tion of the court in refusing to settle and sign a bill of 
exceptions in a criminal case, after the expiration of 
the time fixed, and in the absence of any previous ap- 
Plication for an extension of time, cannot be con- 
trolled by mandamus, onthe ground that appellant’s 
default arose from his inability to obtain a copy of 
the official report of the trial, and his mistaken belief 
that 60 instead of 80 days had been allowed in which to 














present said bill. — MCELVAIN V. BRADSHAW, Oreg., 48 
Pac. Rep. 424. 

29. BUILDING AND LOAN ASSOCIATIONS — By-Laws.—A 
by-law of a corporation providing for surrender of 
stock and withdrawal by giving notice, and for pay- 
ment of surrender value, is illegal, under Civ. Code, § 
309, forbidding the withdrawal by stockholders cf any 
part of the capital stock except on dissolution. — 
VERCOUTERE V. GOLDEN STATE LAND Co., Cal., 48 Pac. 
Rep. 375. 

30. CARRIERS OF GOODS — Delivery. — Where defend- 
ant carrier agreed to carry plaintiff's trunk to a sta- 
tion, and, in his absence, left it on the platform, in the 
usual place for such deliveries, and it was stolen there- 
from, but the evidence whether plaintiff was to be 
there to received it was conflicting, the question 
whether defendant exercised reasonable care in pro- 
tecting it was for the jury.—FT. WORTH TRANSFER CO. 
v. ISAACS, Tex., 40S. W. Rep. 39. 

31. CARRIERS OF GOODS — Injury to Cattle. — Though 
the petition in an action against a carrier for damage 
to cattle in transit limits the cause of action to delay 
and failure to feed and water, evidence of injury to the 
cattle by rough handling by the carrier is admissible 
to rebut a plea that the cattle, when shipped, were in 
such poor condition that injury was inevitable, and 
that defendant handled them with due care.—MISsOURI, 
K. & T. Ry. Co. v. CHITTIM, Tex., 40 8. W. Rep. 23. 


32. CHATTEL MORTGAGE.—Where mortgaged chattels 
are wrongfully seized under execution, the right of 
the mortgagee to maintain replevin for their recovery 
or their value, is unaffected by the fact that the mort’ 
gagor has other property covered by the mortgage, 
sufficient to pay the debt.—COUGHRAN V. SUNDBACK, 8. 
Dak., 70 N. W. Rep. 644. 

33. CHATTEL MORTGAGES — Priority.—A chattel mort- 
gagee in Illinois, who permits the mortgagor to take 
the chattels into another State, on an agreement that 
a duplicate mortgage should be executed and filed in 
such other State when the chattels arrive there, and 
fails to file the first mortgage in Illinois until the 
chattels. are removed, whereby it does not become 
constructive notice (Rev. St. Ill. ch. 95, § 4), thereby 
waives his priority as against one who in good faith 
takes a mortgage on the chattels in such other State, 
the duplicate mortgage not having been executed.— 
CARROLL V. NISBET, S. Dak., 70 N. W. Rep. 634. 

84. CONFLICT OF Laws—Comity.—The principle, rest- 
ing on national comity, that gives to the law of the 
domicile of the owner extraterritorial effect with re- 
spect to his movable property, does not exact that our 
courts should give effect to the foreign law creating a 
title to movables subject to the administration ofa 
succession in our courts, when that title is répugnant 
to the text and spirit of our law of inheritance; plac- 
ing, as the foreign law does, the natural child, as an 
heir, on the same footing as the brothers and sisters of 
the deceased, and when the court is called on to en- 
force such foreign law to the prejudice of the Loui- 
siana heirs.—SUCCESSION OF PETIT, La., 21 South. Rep. 
717. 

85. CONSTITUTIONAL Law—Regulation of Railroads.— 
A State statute requiring every regular passenger train 
running wholly within the limits of the State to stop at 
all stations at county seats directly in its course, for 
the few minutes and at the trifling expense needed to 
take on and discharge passengers with safety, is a 
reasonable exercise of the police power of the State, 
and cannot be considered a taking of the property of 
the company without due process of law, nor an un- 
constitutional interference with interstate commerce 
or with the transportation of the mails of the United 
States.—GLADSON V. STATE OF MINNESOTA, U.S. 8S. C., 
178. C. Rep. 627. 

386. CONSTITUTIONAL LAW—Tax Titles.—Laws 1883, ch. 
278, requires, as a condition precedent to an action to 
recover land conveyed to the State by any county hold - 
ing a tax title thereto, and afterwards sold by the 
State, that plaintiff shall pay into the county treasury 
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alltaxes thereon from the date of sale by the State, to- 
gether with costs and interest, which money shall be 
retained to abide the event of the suit, and shall be re- 
turned to plaintiff if he fail in his action; otherwise, 
the county shall retain so much as covers the taxes, in- 
terest, etc., and pay the remainder to the purchaser: 
Held, not in conflict with Const. art. 1, § 9, providing 
that every person is entitled to a certain remedy in 
the laws for all injuries, recovered freely and without 
purchase. — LOMBARD V. MCMILLAN, Wis., 70 N. W. 
Rep. 673. 

37. CONSTITUTIONAL LAW — Trial by Jury.—The stat- 
ute of the territory of Utah (Comp. Laws, § 3371, as 
amended by Laws Utah, 1892, p. 46) authorizing a ver. 
dict in all civil cases on the concurrence of nine mem- 
bers of the jury, was invalid, because it impaired the 
common law right of trial by jury secured to litigants 
by the act of congress extending the constitution and 
laws of the United States over that territory, and by 
the act providing that in territorial courts no party 
shall be deprived of the right of trial by jury in cases 
cognizable at common law. — AMERICAN PUB. CO. V, 
FISHER, U.S.S.C.,178. C. Rep. 618. 


38. CONTRACT—Breach—Damages. — Prospective pro- 
fits, when they are fairly within the contemplation of 
the parties, not too remote and conjectural, and sus- 
ceptible of being ascertained with reasonable cer- 
tainty, may constitute a proper measure of damages. 
But held, inthis case, that in a contract of lease, and 
promise of the lessor, ‘‘in case of loss of crops by hail 
or drought, to stand one-half of the loss,” one-half of 
the value of what is estimated to be an average crop, 
at the market price of such average crop in a year 
when crops are a failure, is too remote and conject- 
ural, and is not susceptible of being ascertained with 
such reasonable certainty as to constitute a proper 
measure of damages.—HOTCHKISS V. PATTERSON, Kan., 
48 Pac. Rep. 435. 

39. ConTRACT — Concellation. — Where u buyer mis- 
represents the reason why he desires to purchase 
stock from the seller at a low rate, it does not con- 
stitute such misrepresentations as will entitle the pur- 
chaser to a rescission of the contract. — BYRD V. RAUT- 
MAN, Md., 36 Atl. Rep. 1099. 

40. CONTRACTS — Conflict of Laws — Presumptions.— 
Where there is no proof of the law of another State, 
nor judical knowledge of the origin of such State, 
which would raise the presumption that the common 
law prevails there, it will be presumed that the law of 
the forum is the law of such State on the question un- 
der consideration. — PEET Vv. HATCHER, Ala., 21 South. 
Rep. 711. 

41. ConTRACT-Equity — Consideration.—Equity will 
not enforce an executory agreement having no valua- 
ble consideration, though it recite a nominal consid- 
eration, and be under seal.—CRANDALL V. WILLIG, Ill., 
46 N. E. Rep. 755. 

42. CONTRACT — Express Warranty. — A contract to 
furnish and put up afurnace in defendant’s house, 
which provided that plaintiff would complete it “ready 
for use,” and contained a specific guaranty of heat- 
ing capacity, and stated that, on notice of its failure to 
properly heat the house, plaintiff would have an op- 
tion to make it heat properly or remove it, embodies 
an express warranty that it would be suitable for heat- 
ing the house, so that if it fails to heat as specified, 
and emits gas in great quantities, and plaintiff at- 
tempts to fix it, but fails, and defendant refuses to ac- 
cept it, the contract price cannot be recovered.—FUL- 
LER-WARREN CO. V. SHURTS, Wis.,70N. W. Rep. 683. 

43. CONTRACT — Measure of Damages.—A landlord 
agreed to furnish his tenant a certain number of cows 
and hogs. The tenant was to purchase the stock on 
time, and the landlord was to become his surety; the 
tenant to sell the milk produced by the cows, and ap- 
ply the receipt on the purchase price. The landlord 
refused to comply with the contract: Held, that the 
measure of damages was the value of the stock over 
and above the cost thereof at thetime whenthey would 





have been fully paid for as provided in the contract,— 
CHESMORE V. BARKER, Iowa, 70 N. W. Rep. 701. 

44. CONTRACTS—Rescission.—A debtor gave a bill of 
Sale to sureties on a bond to his creditor, and turned 
over tothem certain property. They agreed to dig. 
pose of the same, and, after paying expenses, pay the 
creditor, and pay any balance to such debtor: Held, 
that after the sureties had paid part of the sum real. 
ized from such property, the debtor could not rescind 
the contract and revest the title in him by demanding 
a return of the property, because the sureties refused 
to pay the balance of the proceeds to such creditor,— 
MILLER V. PALMER, Wis., 70 N. W. Rep. 659. 

45. CONTRACTS—Restraint of Trade.—A promise bya 
merchant, to the purchaser of his stock, to retire from 
business in that town for one year, is not within Rey. 
St. 1895, art. 5313, making contracts void where a com- 
bination of capital, skill or arts is formed to create or 
carry out restrictions in trade, orto prevent compe- 
tition in the sale or purchase of commodities.—GatTEs 
v. HOOPER, Tex., 39S. W. Rep. 1079. 

46. CONVERSION — Sand in Original Bed.—Sand or 
gravel, while it remains in the original bed where de- 
posited, is part of the realty, and cannot be subject to 
an action for conversion.—GLENCOE SAND & GRAVEL 
Co. Vv. HUDSON BROS. COMMISSION Co., Mo., 40S. W. 
Rep. 93. 

47. CORPORATIONS — De Facto Existence.—Rev. St. 
Mo. ch. 42, art. 1, § 2492, provides that corporate exist- 
ence shall date from the filing of articles with the sec- 
retary of State;that the certificate of the secretary of 
State that a corporation is duly organized shall be 
proof of its organization, and that a copy of such cer- 
tificate shall be filed with the recorder of deeds in the 
county where the corporation is organized: Held, 
that the de facto existence of a Missouri corporation 
is sufficiently shown, as against a plea of nul tiel cor- 
poration in an action in Illinois, by proof of such stat- 
ute, and the introduction of a copy of the certificate of 
the secretary of State therein provided for, certified 
by the recorder of deeds as filed in his office.—CozzEns 
v. CHICAGO HYDRAULIC PRESS BRICK CO., IIl., 46 N. E. 
Rep. 788. 

48. CORPORATIONS — Franchises—Misuser — Revoca- 
tion.—A company was organized forthe education of 
teachers in the science of health and the art of healing 
and fitting men and women for the rights and duties 
of citizenship, and conferring on such teachers, when 
qualified, such diplomas, degrees, or certificates as 
the institution might deem proper. The company 
never conducted a medical school, college, or uni- 
versity, however, and its expressed object was never 
engaged in, and was a mere pretense; and the only 
business which the company followed was to sell, con- 
trary to the policy of the laws of Illinois, medical ai- 
plomas to incompetent persons, and confer the de- 
gree of doctor of medicine upon them, that they might 
practice medicine in States whose laws do not require 
the diploma of a reputable medical college, or a med- 
ical college, or a medical examination, as a condition 
precedent to practicing medicine therein, as do the 
laws of Illinois: Held, that there was a misuser of the 
franchise, and consequently it should be revoked.— 
ILLINOIS HEALTH UNIVERSITY Vv. PEOPLE, III., 46 N. E. 
Rep. 737. 

49. CORPORATIONS—Increase of Capital.—When the 
charter of a corporation or the general law under 
which it is incorporated does not impose any limita- 
tion upon the amount of capital which the incorpora- 
tors may venture in the business, nor require the 
amount of the capital to be stated in the certificate of 
organization, but such corporation is given power to 
fix by by-laws the amount of capital, the rule that 
there can be no implied power to increase the capital 
of a corporation, fixed by the charter or articles of in- 
corporation at a definite sum, has no application; and 
an increase of capital, by an amendment of the by-law 
fixing it, is valid, and a subscriber to such increase 
is bound.—PECK V. ELLIOTT, U. 8. C. OC. of App., Sixth 
Circuit, 79 Fed. Rep. 10. 
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50. CORPORATIONS — Insolvency.—A corporation 
which, though its liabilities exceed its assets, has not 
ceased to do business, is not insolvent, in the sense 
that its property becomes a trust fund for the benefit 
of creditors, so as to invalidate a mortgage given by 
the corporation to secure money borrowed to liquidate 
its indebtedness.—COLLEGE PARK ELECTRIC BELT LINE 
y. Ipz, Tex., 40S. W. Rep. 64. 

51. CORPORATION — Insolvency.—In an action by a 
creditor of a corporation to impeach a mortgage made 
by its directors to secure their claims, plaintiff must 
show that the corporation was insolvent when the 
mortgage was executed, or that the directors knew 
that suspension was impending.—HINZ V. VAN DUSEN, 
Wis., 70 N. W. Rep. 657. 

52. CORPORATIONS—Insolvency—Assessment Calls.— 
Under Corporation Act 1896, § 68 (P. L. 1896, p. 299), pro- 
viding that allthe property, rights, and privileges of 
an insolvent corporation pass to the receiver, assess- 
ment calls on stockholders may properly be made by 
the receiver under an order from the court, rather 
than by the court itself.—FALK V. WHITMAN CIGAR Co., 
N. J., 36 Atl. Rep. 1094. 


53. CORPORATIONS—Receivers—A ppointment.—Under 
Rey. St. 1889, § 2790, authorizing the appointment ofa 
receiver for a corporation where any of its officers di- 
vert its money or property to their own use, a receiver 
was properly appointed on petition of a judgment 
creditor, supported by his cath, and not contradicted, 
charging that the officers of the corporation had ap- 
propriated funds of the corporation to their own use, 
and that there were no assets of the corporation that 
could be reached by ordinary process of law.—GLOVER 
vy. St. Louris MutT. Bonp Inv. Co., Mo., 498. W. Rep. 
110. 

54. CORPORATIONS — Stockholders.—In a suit by a 
judgment creditor against a corporation and certain 
stockholders, on the ground that the stock subscribed 
by them has not been fully paid, it need not be alleged 
that its capital stock has been fully subscribed, when 
itis alleged that defendant has been a duly-organized 
and existing corporation during all the time referred 
to in the complaint.—ADAMANT MANUFG. CO. OF AMER- 
1cA V. WALLACE, Wash., 48 Pac. Rep. 415. 


55. COUNTIES—County Board—Powers.—The county 
is not liable for any act of the county board beyond 
its statutory powers.—BOARD OF COMRS. OF JAY 
COUNTY V. FERITCH, Ind., 46 N. E. Rep. 699. 


56. CREDITORS’ SuitT—Prerequisites.—Issue of execu- 
tion to the sheriff of the county where the judgment 
debtor lives, with return thereof unsatisfied, authorizes 
suit to reach property of his, standing in the name of 
of another.—MINNEAPOLIS THRESHING MACH. CO. V. 
HANRAHAN, S. Dak., 70 N. W. Rep. 656. 


57. CRIMINAL EVIDENCE—Larceny—Confession.—Evi 
dence that defendant had stated that he had “swiped”’ 
the watch is admissible as a confession of guilt, the 
word ‘‘swipe” being equivalent to “steal.”—STATE V. 
LEE, Iowa, 70 N. W. Rep. 594. 

58. CRIMINAL EVIDENCE—Other Crimes.—Defendants 
were following a show from place to place, for 
the common purpose of stealing and picking pock- 
ets, and followed it to a place where, pursuant to the 
common object, as a joint indictment of them alleged, 
they attempted robbery. Held, that evidence of their, 
conduct shortly before and after the alleged offense 
was admissible, although it tended to show other 
crimes than that charged, it not having been admitted 
for that purpose.—WILLIAMS V. PEOPLE, IIl., 46 N. E. 
Rep. 749. 

59. CRIMINAL LAw—Assault with Intent to Kill.— 
Where defendant shot an officer as the latter entered a 
building which defendant claimed to have sublet from 
the lessee, who occupied a part thereof with his goods, 
and for whose dispossession the officer had a writ, an 
instruction that the officer ‘‘was rightfully on the 
premises, and had the right to enter said building, so 

far as his duty required him to do in removing” the 





lessee, and in putting another in possession of the 
part occupied by him, was not prejudicial to defend- 
ant.—STATE V. SMITH, Iowa, 70N. W. Rep. 604. 


60. CRIMINAL Law—Homicide — Accessory. — Under 
Rev. St. 1874, p. 393, § 274, making one who ‘“‘stands by, 
and aids, abets, or assists’ in the perpetration of a 
crime, an accessory, and punishable as a principal, 
the mere presence of a defendant when a homicide 
was committed by another,or even his consent thereto, 
will not authorize his conviction as a principal, where 
it is not shown that he said anything or did any act to 
aid, abet, or assist in its commission.—JONES V. 
PEOPLE, Ill., 46 N. E. Rep. 723. 


61. CRIMINAL LAW — Homicide — Provocation.—Mat- 
ters happening one or two hours before the homicide, 
and from which defendant’s mind had been diverted 
by intervening matters, will not suffice as provocation 
to reduce degree of homicide.—COMMONWEALTH V. 
AIELLO, Penn., 36 Atl. Rep. 1079. 


62. CRIMINAL LAW—Malicious Threats—Malice.—In a 
prosecution for maliciously threatening to accuse the 
prosecuting witness of a crime in order to compel him 
to make an affidavit that certain letters purporting to 
have been written by him at a certain time were 
fraudulent, malice was properly inferred from evidence 
that defendant insisted on having the affidavit, and 
denounced the prosecuting witness and his wife, in 
their own home, as liars and perjurers, with only a 
suspiciou of guilt on which to base the charge.—STaTE 
v. WAITE, Iowa, 70 N. W. Rep. 596. 


63. CRIMINAL Law — Plea of Guilty.—Jurisprudence 
recognizes the right of an accused to recant his con- 
fession made on arraignment, and to supplant it by a 
plea of not guilty; but the trial judge may, in his dis- 
cretion, refuse to allow the change, when he is sat- 
isfled by the surrounding circumstances that the ends 
of justice cannot be served by allowing the privilege. 
—STATE V. JAMMERSON, La., 21 South. Rep. 728. 


64. CRIMINAL LAaw—Removal to Another District for 
Trial.—Upon an application to a district judge, under 
Rev. St. § 1014, for an order for the removal ofa pris- 
oner in the custody of the marshal to another district 
for trial, the prisoner is entitled to notice, and, if he 
desires it, to be brought before the judge for the pur- 
pose of presenting any objection he may have tothe 
making of the order.—IN RE BESHEARS, U.S. D. C.,8. 
D. (Iowa), 78 Fed. Rep. 70. 


65. CRIMINAL PRACTICE—Sentence of Minor Criminal. 
—The State reformatory is not a penitentiary or State 
prison, within the meaning of the act establishing it, 
as amended in 1893, which requires male criminals be- 
tween the ages of 16 and 21 years,on conviction of a 
crime, netcapital, which was theretofore punishable 
in the penitentiary, to be sentenced to the reforma- 
tory, unless shown to have been previously sentenced 
to a penitentiary or State prison in this or some other 
State or country; and a previous sentence to the re- 
formatory does not authorizea penitentiary sentence 
in such a case.—HENDERSON V. PEOPLE, Ill., 46 N. E. 
Rep. 711. 

66. DEED—Action to Set Aside.—Where a contract 
for the conveyance of property has been fully exe- 
cuted, andthe grantee cannot be placed in statu quo, 
the fact that the grantor was at times prior to the 
transaction erratic, or even mentally unbalanced, is 
not sufficient ground for setting it aside, when such 
fact was not known to the grantee, and the price paid 
was not so inadequate as to charge him with notice of 
any mental weakness of the grantor.—HARRISON V. 
OTLEY, Iowa, 70 N. W. Rep. 724. 

67. DEED—Cancellation — Undue Influence.—A con- 
veyance of land by an aged woman to her son, in con- 
sideration that he would pay her debts and provide a 
home for her during her life, will not be set aside, in 
the absence of fraud or undue influence, though it 
proved a bad bargain for her, and was not observed in 
good faith by the son.—WHEATLEY v. WHEATLEY, 
Iowa, 70 N. W. Rep. 689, 
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68. DEED—Conditions.—Where a deed recited that it 
was given in consideration of the payment of a prior 
mortgage, and the support by the grantee of the 
grantor during her life-time, and “decent burial when 
dead,” every person acquiring a right in the premises 
after the recording of the deed took subject to these 
provisions.—GILCHRIST V. FOXEN, Wis.,70 N. W. Rep. 
585 


69. DEEDS—Covenant of Warranty.—A deed, after re- 
citing that it was subject totwo mortgages, covenanted 
that the grantors hac a perfect title and right to con- 
vey, and that the premises were free from all incum- 
brances, ‘‘except as above,”’ and contained a further 
covenant to warrant and defend the premises against 
the claims of all persons claimingthe same, ‘‘in, 
through, or by us;” the portions quoted being written, 
and the covenants being printed otherwise: Held, 
that the special warranty did not limit the preceding 
covenant against incumbrances, so as to exclude from 
its operation an outstanding mortgage other than 
those mentioned in the deed.—DUROKE V. STEPHENS, 
Iowa, 70 N. W. Rep. 610. 

70. DEEDS — Delivery.—Causing a deed made by a 
father to his minor children to be recorded isa sufii- 
cient delivery in law to pass the title tothe infant 
grantees, and a subsequent destruction of the deed 
by a third party will not divest the title thus conveyed 
or reinvest it in the original grantor.—GOODMAN V. 
MALcoM, Kan., 48 Pac. Rep. 439. 

71. DEED—Vested Remainders—Life Estate.—A grant 
to the living children of the grantor’s son, subject toa 
life estate in the son, with a stipulation that, should 
he have more children at his death, they should share 
and share alike, gives the children in esse a vested re- 
mainder, subject to open and let in those afterwards 
born.—LARIVERRE V. RAINs, Mich., 70N. W. Rep. 583. 

72. DivoORCE—Abatement.—A decree of divorce nisi 
does not dissolve the marriage, and hence the death of 
either party thereafter, and before the decree is made 
absolute, puts an end to the suit, leaving the survivor 
with all legal rights growing outof the marriage.— 
CHASE V. WEBSTER, Mass., 46 N. E. Rep. 705. 

73. DIVORCE — Jurisdiction — Wife.—The domicile of 
a wifefor the purpose of jurisdiction in an action by 
her for divorce is not determined by that of her hus- 
band, nor by the length of time she has resided in the 
county where the action is brought; but it is sufficient 
ifshe isthen a bona fide resident there, and so con- 
tinues.—HILL V. HILL, Ill., 46 N. E. Rep. 751. 

74. EASEMENT—Way of Necessity.—Parol evidence is 
inadmissible to ingraft on a deed an agreement that 
the grantee shall havea right of way from his lot to 
the street overthe grantor’s land.—KRUEGEL V. NIT- 
SCHAM, Tex., 408. W. Rep. 68. 

75. EJECTMENT — Limitation — Payment of Taxes.— 
Section 7 of the limitation law (2 Starr & C. Ann. St. p. 
1547), which requires the payment of taxes for seven 
successive years, under color of title in good faith, 
upon vacant and unoccupied land, to give legal own- 
ership according to the purport of the paper title, can- 
not be invoked as a defense in ejectment unless such 
payments of taxes have been made for seven success- 
ive years before the beginning of thesuit.—CONVERSE 
v. DUNN, Ill.,46 N. E. Rep. 747. 

16. EMINENT DOMAIN—Compensation — Operation of 
Streets.—The construction and operation, on a public 
street, of an electric railroad extending between two 
or more cities and towns, for the transportation of 
merchandise, personal baggage, mail, and express 
matter, as well as passengers, imposes an additional 
burden, for which the abutting owner is entitled to 
compensation, and isnot merely an exercise of the 
public easement previously acquired by the construc- 
tion of the street.—CHICAGO, ETC., Ry. Co. v. MILWauU- 
KEE, R. & K. ELECTRIC Ry. Co., Wis., 70N. W. Rep. 
678. 

77. EQUITABLE ASSIGNMENT — Garnishment.—A mort- 
gagee agreed to discontinue foreclosure, in considera- 
tion ofthe application of the rents on the debt; and 








the mortgagor instricted his agent to pay over the 
rents, as collected, to the mortgagee: Held an equita- 
ble assignment of the rents, so that, when collected 
and in the hands of the agent, they were not subject to 
garnishment by a judgment creditor of the mortgagor. 
—BAILLIE V. CURRIE, Wis., 70 N. W. Rep. 660. 

78. EQuity—Enjoining Trespasses — Accounting.—A 
bill alleging trespasses by defendant on the plaintiff’s 
land, and the cutting and removal of growing timber 
therefrom, to the injury of the inheritance, with 
threats by defendant to continue such trespasses, and 
praying an injunction to restrain the same, statesa 
case for equitable relief; and a court of equity, having 
acquired jurisdiction under such bill, will decree an 
account and satisfaction for the injuries already done. 
—UNITED STATES Vv. GUGLARD, U.S. C.C.,8. D. (Cal), 
79 Fed. Rep. 21. 

79. ESTOPPEL—Pleading.—Matter in estoppel is not 
available unless specially pleaded.—H. E. SPENCER 
Co. v. PAPACH, Iowa, 70 N. W. Rep. 748. 

80. ESTOPPEL IN PAIs—Easement by User.—An alley 
was continuously used as such from 1861 to 1890. In 
1886, and again in 1889 the owner of lots abutting on the 
north 100 feet filed objections to a proposed special 
assessment for improving the alley, claiming the land 
to the center of the alley as her private property, and 
the proceedings were abandoned by the city: Held 
that, since a prescriptive right inthe public had ma- 
tured prior to 1886,the city was not estopped, by the 
abandonment of such proceedings, from afterwards 
claiming that such land was a part of the alley.—CiTy 
OF CHICAGO V. SAWYER, IIl., 46 N. E. Rep. 759. 

81. EVIDENCE — Certified Copy of Deed.—Where a 
deed, embracing land in several counties, is properly 
recorded in one of them only, a certified copy from the 
records of that county is admissible in evidence in any 
county of the State, the proper predicate being laid as 
tothe destruction of or inability to produce the orig- 
inal,as provided by Rev. St. 1895, art. 2312.—WESTERN 
UNION TEL. Co. v. HEARNE, Tex., 40S. W. Rep. 50. 


82. EVIDENCE — Open Accounts.—An account for 
goods delivered to an agent to be by him soid, and to 
account forand remitthe proceeds, is notan “open 
account,” within Rev. St. 1879, art. 2266, making such 
accounts, when verified, prima facie evidence in ac- 
tions founded thereon.—COLEMAN V. ANHEUSER-BUSCH 
BREWING ASSN., Tex., 39S. W. Rep. 1088. 

83. EVIDENCE—Opinion Evidence.—In an an action 
for personal injuries, the degree of care exercised by 
plaintiff atthe time of the accident cannot be proven 
by her opinion.—CITY OF SPRINGFIELD V. Cog, IIl., 46 
N.E. Rep. 709. 

84. FEDERAL CouRTS—Jurisdiction.—A scire facias on 
a recognizance to answer acharge of crime isa case 
arising “under the criminal laws,” within Act March 
8, 1891, ch. 517, §6, making the decision of the circuit 
court of appeals in such cases final.—HUNT Vv. UNITED 
STATES, U. 8. 8. C.,178. C. Rep. 609. 

85. FEDERAL AND STATE COURTS — Concurrent Juris- 
diction. — The pendency in a State court of a suit be- 
tween the same parties, on the same cause of action, 
is no bar to a creditors’ bill in a federal court to fix the 
personal liability of directors and stockholders in & 
corporation. Neither will it authorize the court, on 
the ground of comity, to stay its hand until a decision 
by the State court, since no conflict of jurisdiction can 
arise, and the judgment of either court can be pleaded 
as res judicata in the other.—SHawW V. LYMAN, U. S. 0. ©. 
W. D. (N. Car.), 79 Fed. Rep. 2. 

86. FRAUDS, STATUTE OF — Another’s Debt.—Delivery 
to a contractor of materials necessary to perform the 
contract inures to the benefit of his sureties for such 
performance, and therefore a promise of the sureties 
to be responsible, on which the materials were deé- 
livered, is not within the statute of frauds.—LYON V- 
LinDsaY, Tex., 398. W. Rep. 1101. 

87. FRAUDULENT CONVEYANCES — Burden of Proof. — 
On a bill to subject to a judgment against the husband 
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real estate alleged to have been purchased with his 
funds and conveyed to the wife in fraud of creditors, 
where the wife in her answer not only denies the alle- 
gation that the means of the husband paid for the 
property, but further alleges that the property was 
paid for out of the proceeds of certain of her separate 
estate, the burden is on her to show that particular 
fact as alleged. — CRUMP V. JOHNSON, Tenn., 40 8. W. 
Rep. 73. 

88. FRAUDULENT CONVEYANCES — Chattel Mortgage.— 
Adebtor gave his wife, to secure a bona fide debt, a 
chattel mortgage on a stock of goods, which per- 
mitted him to retain possession, but forbade any sale 
of the property, or any partof it, by him: Held, that 
the mortgage was valid as to attaching creditors, in 
the absence of a showing that he was permitted, with 
the knowledge of his wife, to conduct the business in 
his usual course of trade, or to use the proceeds of 
sales for his own use in disregard of the mortgage con- 
ditions.—SABIN V. WILKINS, Oreg., 48 Pac. Rep. 425. 

89. FRAUDULENT CONVEYANCE — Knowledge of Cred- 
itor.—The mere fact that acreditor knows that the 
debtor is insolvent does not render fraadulent the pay- 
ment by the creditor of aclaim for which the debtor 
had hypothecated the note of a third person, and the 
taking of an assignment of such note, and the pay- 
ment to the debtor ofthe surplus after settlement of 
the creditor’s claim, without notice of a fi. fa. pre- 
viously issued by another creditor.—SHIELDS V. Ma- 
HONEY, Va., 278. E. Rep. 23. 

90. FRAUDULENT CONVEYANCES — Payment of Debt to 
Wife. — Where a husband receives money from his 
wife, and agrees at the time to repay it with interest, 
he may pay the debt, though other creditors are de- 
layed in the collection of their claims. — SPRAGUE V. 
BENSON, Iowa, 70 N. W. Rep. 731. 

91. FRAUDULENT CONVEYANCES—Pleading and Proof. 
—A judgment creditor could not attack a deed on the 
ground of fraud in withholding it from record under 
an allegation that the deed was made with intent to 
defraud creditors and to cover up the land.—FIR8T 
NaT. BANK OF MaAUCH CHUNK, PA. V. ROHRER, Mo., 39 
8. W. Rep. 1047. 

92. GIFTS INTER VIVOS—Validity.—A widow, knowing 
that her husband, who died intestate, had promised to 
will all his property to his nephew delivered to the 
nephew, asa gift, bonds belonging to the estate, to 
whicb she was entitled as sole distributee. She had 
previously declared to others her intention to make 
the gift,and afterwards stated that she had done so. 
There was no evidence of influence by the nephew, ex- 
cept the inference from the fact that she was old and 
feeble, and that he lived with her: Held, that a valid 
gift inter vivos was shown. — HESSE V. HEMBERGER, 
Tenn., 39S. W. Rep. 1063. 

93. GUARANTY — Construction.—A guarantor who un 
dertakes that his principal shall perform the following 
covenant, to-wit: ‘‘I hereby certify that all pianos 
that are now, or shall hereafter be, furnished me by 
you, are to be held upon consignment and sale or iease 
for your benefit, insuring the same against loss by fire, 
or held at my risk of fire, exempting you from all as- 
sessments and taxes while in my possession. All 
money, notes, or other property received by me by the 
sale or lease of any piano shall belong to you until 
settlement is made therefor,”’—is not liable thereun- 
der for defalcations of the agent prior to the making 
of such contract, respecting pianos disposed of before 
the contract was made.—PEASE PIANO CO. V. MATTHEWS 
Kan., 48 Pac. Rep. 449. 

94. GUARANTY — Pleas.—A plea of no consideration is 
bad in an action ona guaranty ofa note alleged by 
the declaration to have been made at the same time as 
the note, in consideration that the payee, at request of 
the defendant, would accept the note. — HIPPACH V. 
MAKEEVER, II1., 46 N. E. Rep. 790. 

95. GUARANTY — Scope of Contract. —A guaranty of 
payment of a draft for the price of three car loads of 
fruit, which expressly states that the fruit has been 





loaded in cars having designated numbers, given to a 
bank to procure advances for the accommodation of 
the shipper, does not justify the bank in advancing 
money to him on shipments in other cars, where the 
bills of lading and bills of exchange presented with the 
guaranty showed on their face that they were drawn 
to cover shipments made in other cars. — GRAHAM V. 
FARMERS’ & MERCHANTS’ BANK OF LOS ANGELES, Cal., 
48 Pac. Rep. 384. 


96. HIGHWAYS— Additional Servitude—Street Railway- 
—A highway is not subjected to a new servitude where 
un electric street railway is constructed in it by a com- 
pany duly authorized.—CANAsTOTA KNIFE CO. Vv. NEw- 
INGTON TRAMWAY, CO., Conn., 36 Atl. Rep. 1107. 


97. HOMESTEAD — Limitation as to Value. — The stat- 
ute creating the homestead right having limited it in 
value to $1,000, such limitation attaches to the home- 
stead for all purposes, and the right is no greater in 
favor of the widow as against devisees or those taking 
the property by descent than against creditors.—WIL- 
SON V. ILLINOIS TRUST & SAVINGS BANK, II1]., 46 N. E. 
Rep. 740. 

98. HOMESTEAD—Mortgage—Validity.—Under Comp. 
St. 1887, div. 1, § 323, providing that a mortgage of his 
homestead by a married man shall be void unless the 
wife join in the execution thereof, where the acknowl- 
edgment is substantially defective, the mortgage is 
void.—AMERICAN SAVINGS & LOAN ASSN. V. BURGHARDT,,. 
Mont., 48 Pac. Rep. 391. 

99. HOMESTEAD — Sale — Minors. — Where a bill for 
partition against infant defendants failed to show that 
they had a homestead in the land, but, after confirma- 
tion of sale, a reference was had, and report made that 
it was for their interest to have a certain sum out of 
the proceeds in lieu of homestead, and it was decreed 
that such sum be set aside, the court acquired no juris- 
diction over the homestead rights, and they did not 
pass by the sale.—WHITE V. SHARPE, Tenn., 39 S. W. 
Rep. 1051. 

100. HUSBAND AND WIFE — Antenuptial Contracts.— 
The proper execution of an antenuptial contract is de- 
termined by the statute of frauds, and not by the stat- 
ute governing the execution of wills. — BROWN v. 
WELD, Kan., 48 Pac. Rep. 456. 

101. HUSBAND AND WIFE — Contracts.—The fact that 
it ig the duty ofa husband to furnish a home for his 
wife will not prevent him from fairly contracting with 
her for the repayment of money furnished by him for 
the building of a house on land owned by her, merely 
because the property is occupied as a homestead.— 
NORTH V. NORTH, Ill., 46 N. E. Rep. 729. 

102. HUSBAND AND WIFE — Conveyance to Wife. —A 
wife who had joined in a purchase-money mortgage of 
land conveyed to her husband,and who had paid a 
part of the mortgage on the agreement that she should 
be secured on the land, joined her husband in a note 
for money borrowe:: ‘rom plaintift’s intestate to pay 
off the balance of the incumbrance, such note being 
given prior to the act removing the disabilities of mur- 
ried women to contract. After the passage of such 
act, the note was renewed, without further considera- 
tion, and thereafter the husband conveyed the land to 
his wife in satisfaction of herdebt: Held that, as the 
wife was not legally or equitably indebted to intestate, 
the latter’s claim was not enforceable as a lien on the 
land.—HEINEY V. LONTzZ, Ind., 46 N. E. Rep. 665. 

103. HUSBAND AND WIFE — Creditors’ Suits — Profits 
Karned by Husband. — Where a wife insures for her 
own benefit property on which she holds a mortgage, 
though the mortgage was given to her in fraud of the 
rights of creditors of her husband,she may hold the 
proceeds of the insurance free from the claims of such 
creditors. — MURPHY V. NILLES, Ill., 46 N. E. Rep. 772. 

104. HUSBAND AND WIFE—Exemptions.—A certificate 
of membership in an organization, which promises to 
pay to the member, in the event of hia total disability, 
the sum of $1,500, or, inthe event of his death, a like 
sum to his wife, isan ordinary contract of insurance 
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against death and total disability from whatever 
cause.—MURDY V. SKYLES, Iowa, 70 N. W. Rep. 714. 

105. HUSBAND AND WIFE — Liability of Husband for 
Torts of Wife. — A husband is liable for slanderous 
words spoken by his wife in his absence, and without 
his knowledge or consent. — PRESNELL V. MOORE, N. 
Car., 27S. E. Rep. 27. 

106. HUSBAND AND WIFE—Wife’s Separate Earnings. 
—Evidence that, when husband and wife went to de- 
posit their wages, the former, in his wife’s presence, 
told the cashier that the money was their earnings, 
and asked for a certificate in their joint names, which 
was given him, establishes a valid gift of one-half of 
the money to the wife. — HAIRSTON V. GLENN, N. Car., 
278. E. Rep. 32. 

107. INJUNCTION—Dissolution—Attorney’s Fees.—In a 
suit to vacate a judgment, and to enjoin the enforce- 
ment thereof, the injunction is merely incidental to 
the main relief sought; and hence attorney’s fees are 
not recoverable by defendant in an action on the in- 
junction bond.—LEONARD V. CAPITAL Ins. Co., Iowa, 
70 N. W. Rep. 62). 

108. INJUNCTION—Pleading.—A bill by an abutting 
landowner to enjoin a telephone company, from lay- 
ing its conduits under the sidewalk, which does not 
allege that plaintiff owned the fee in the walk or the 
street, or that the walk or street was dedicated to the 
public by one who at the time owned the fee, is de- 
murrable.—ERWIN V. CENTRAL UNION TEL. Co., Ind., 
46 N. E. Rep. 667. 

109. INSURANCE—Property Covered.—A policy of in- 
surance covered cotton ‘‘in cotton house adjacent to 
gin.” After the last specification followed, in print, a 
blankffor the dollars in value of all the things insured, 
and the words, in print, ‘‘all while contained in the 
above-described gin-house building.’”? The clause of 
the policy was denominated, ‘‘Form for Gin Houses 
and Contents:” Held, to cover cotton destroyed while 
in the gin-house building.—BOYD V. MISSISSIPPI HOME 
+ Ins. Co., Miss., 21 South. Rep. 708. 

110. INSURANCE—Waiver of Breach of Warranty.— 
Acceptance of a premium on an insurance policy after 
a loss, with knowledge of a breach of warranty that 
insured should maintain a certain automatic sprinkler, 
is a waiver of the breach.—MILKMAN V. UNITED MOT. 
Ins. Co., R. 1., 36 Atl. Rep. 1121. 

111. INTEREST—Change in Legal Rate—Computation. 
—Where there has been a change in the legal rate of 
interest between the damage suffered and the recov- 
ery therefor, it should be computed at the old rate to 
the date of the change, and at the new rate thereafter. 
—WATKINS V. JUNKER, Tex., 40S. W. Rep. 11. 

112. INTOXICATING LIQUORS—Dispensary Act.—The 
words “for unlawful use’ in Dispensary Act 1896, § 1, 
forbidding the “‘manufacture, sale, barter or exchange, 
receipt or acceptance for unlawful use, delivery, stor- 
ing or keeping in possession” of intoxicating liquors 
except as authorized by the act, refer only to the “re- 
ceipt or acceptance” of such liquors, and therefore the 
storing and keeping in possession of liquor which is 
not stamped as required by the act is illegal, irrespect- 
ive of the use for which it is intended.—STATE Vv. CHAS- 
TAIN, 8. Car., 27S. E. Rep. 2. 

113. INTOXICATING LIQUORS — Sale—Prescription.—A 
writing in the words “R. Spt. Frumenti Qt. 1. For 
medical use,” signed by a physician but not addressed 
to any one, and not containing the name of the sup- 
posed patient or the manner of using the liquor, is not 
a sufficient ‘‘written prescription,” within Rev. St. 
1894, § 2195 (Rev. St. 1881, § 2099), forbidding a druggist 
to sell liquor on Sunday, ‘‘unless the person to whom 
the same is sold shall have first procured a written 
prescription therefor from some regular practicing 
physician.”—CALDWELL V. STATE, Ind., 46 N. E. Rep. 
697. 


1.4. JUDGMENT—Estoppel.—A judgment against one 
sued in his individual capacity, and who as such an- 
swers, disclaiming any interest in the property sued 
for, does not estop him to claim the property in the 





capacity of a trustee of others, for whom he held it 
when the suit was commenced.—SONNENBERG V. STIEN. 
BACH, S. Dak., 70N. W. Rep. 655. 

115. JUDGMENT—Estoppel.—A judgment, in order to 
be conclusive as an estoppel, must have been rendered 
upon the merits of the case and the same subject- 
matter.—INHABITANTS OF EMBDEN V. LISHERNESS, Me,, 
36 Atl. Rep. 1101. 

116. JUDGMENTS — Executions.—An execution lien, 
and not a judgment lien, on personalty, is created by 
Mill. & V. Code, § 3969, providing that an execution 
shall not bind the debtor’s legal or equitable interest 
in stocks, choses in action, or other personal prop- 
erty not liable at law, unless a memorandum of the 
judgment is registered in the county where the debtor 
resides.—STAHLMAN V. WATSON, Tenn., 398. W. Rep. 
1055. 

117. JUDGMENTS — Res Judicata.—A judgment ob 
tained by a landowner enjoining contractors from 
clearing out a ditch on his land was not conclusive on 
an adjoining landowner who had employed the con. 
tractor to clear out the ditch. — MCCALLISTER vy, 
BRIDGES, Ky., 408. W. Rep. 70. 


118. JUDGMENT—Res Judicata.—In an action against 
H and W for the price of goods sold H, in which prop- 
erty sold by H to W was attached, plaintiff alleged 
that the sale of goods to H was procured by the fraud 
of defendants, and that H afterwards fraudulently 
transferred the property to W, and recovered judg- 
ment: Held, inasubsequent action by W against the 
attachment plaintiff and others, for conversion of the 
attached property, that the questions of fraudulent 
collusion and conveyance were res judicata, though no 
proof was offered in the attachment suit to show 
fraud.—SULPHUR SPRINGS ICE & INDUSTRIAL CO. V. 
MCKINLEY, Tex., 39S. W. Rep. 1098. 


119. JUDGMENTS—Res Judicata.—An order affecting a 
substantial right, and appealable, made in determin. 
ing a motion afterafull hearing has been had on a 
controverted question of fact, and deciding a point 
actually litigated, is an adjudication binding upon the 
parties, and conclusive upon the point passed upon.— 
TRUESDALE V. FARMERS’ LOAN & TRUST CO., Minn., 7 
N. W. Rep. 568. 


120. JUDGMENT BY CONFESSION. — A confession of 
judgment under Code Civ. Proc. §§ 383-385, providing 
for entry of judgment without action on a confession 
filed with ‘‘the clerk of the court of common pleas,” 
and giving such ajudgment the attributes of one en- 
tered in an action, can only be entered in the county 
in which the judgment could have been obtained by 
action under section 146, requiring actions to be tried 
in the county where defendant resides.—EX PARTE 
WARE FURNITURE Co., S. Car., 278. E. Rep. 9. 

121. JUDGMENT NUNC PRO TuNC—Validity.—A judg- 
ment can be entered nunc pro tunc as of a previous term 
only when there is a minute or memorial paper in the 
records of the court to show that judgment was ip 
fact pronounced, and hence such a judgment based on 
the recollection of the judge is invalid.—CHICaAGo, B. 
&Q. R. Co. v. WINGLER, IIl., 46 N. E. Rep. 712. 

122. LANDLORD AND TENANT—ACction for Possession.— 
On the failure of atenant to pay rent in advance as 
stipulated in his lease, his possession becomes un- 
lawful without notice to quit, under Burns’ Rev. St. 
1894, § 7°94 (Rev. St. 1881, § 5213) ; and, in an action by the 
landlord to recover possession, the rental value of the 
premises from such time is recoverable as damages.— 
THOMAS V. WALMER, Ind., 46 N. E. Rep. 695. 

1238. LANDLORD AND TENANT—Dangerous Premises— 
Negligence.—Where a portion of a building is let, and 
the tenant bas the right of the use of the elevator in 
common with the landlord and the other tenants, such 
elevator to be operated by the tenant when required 
by his business necessities, and the landlord expressly 
covenants in the lease that he will keep the elevator 
and approaches in constant repair and in perfect con- 
dition for the lessee’s use, and the landlord retains the 
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general control over the elevator and its approaches, 
there is no such leasing as will exonerate the landlord 
from all responsibility for the safe condition of the 
elevator.—OLSON V. SCHULTZ, Minn., 70 N. W. Rep. 
179. 

14. LANDLORD AND TENANT—Eviction.—A tenant is 
evicted where he leaves the premises during the term 
pursuant to a notice to quit, and, before he has left, 
the landlord takes possession of the barn and other 
outbuildings against the tenant’s will. — TARPY Vv. 
BLUME, Iowa, 70 N. W. Rep. 620. 

125. LANDLORD AND TENANT—Forcible Entry and De- 
tainer.—That a landlord has violated a covenant in 
his lease to keep the demised premises in good repair, 
and that thereby damages have resulted to the tenant, 
isno defense in an action brought by the former, un- 
der the forcible entry and detainer act to have 
restitution of the premises for non-payment of rent.— 
PETERSON V. KREUGER, Minn., 70 N. W. Rep. 567. 


126, LANDLORD AND TENANT—Subleasing.—Where a 
farm lease provides that, if one-fourth of the growing 
crop shall be destroyed by wind, the lessor will ac- 
cept one-third of that remaining, in lieu of the cash 
rent, the lessee, by subletting his term, so as to make 
it impossible for him to deliver any of the crop, be- 
comes liable for the cash payment, there being no 
privity between the lessor and sublessee.—DASSANCE 
vy. COLD, Iowa, 70 N. W. Rep. 719. 


127. LIENS — Estoppel to Assert.—A manager of a 
plantation could not assert a lien for, his services on a 
crop of cotton raised under his management, where 
he himself shipped it from the plantation to market 
for sale, and it was accordingly sold, and the planta- 
tion was credited with the proceeds.—MCCORMICK V. 
BLUM, Miss., 21 South. Rep. 707. 


128. LiEN—Lumbermen’s Liens.—A partnership man- 
ufactured and delivered shingle bolts under a contract 
whereby it was to furnish acorporation sufficient bolts 
to enable the latter to manufacture a certain number 
of shingles monthly, at a stated price, and whereby 
the corporation was to pay the partnership monthly 
the amount due on all such shingles as should be 
shipped the previous month: Held, under Laws 1893, 
p. 428, § 2, providing for liens on manufactures from 
logs and other timber, that so long as the shingles re- 
mained under the control of the corporation at its mill 
employees of the partnership could enforce liens 
against them for their services in getting out the bolts, 
-—MUNROE V. SEDRO LUMBER & SHINGLE CO., Wash., 48 
Pac. Rep. 405. 

129, LIFB INSURANCE—Assignment by Beneficiary.— 
Where @life policy, payable to the wife of the insured, 
and assigned by her to a bank to secure his debt, was 
Teturned to him on the ground that the assignment 
was ineffectual, and was allowed to lapse, and a new 
policy, not payable to the wife, was taken out, and as- 
signed to the bank, ata time when there was a rever- 
sionary fund to the credit of the old policy more than 
sufficient to pay the premiums in default, and the new 
Policy was on the same terms as the old, and was 
partly paid for by such reversionary fund—it will be 
considered as held by the bank in trust for the wife as 
asubstitute for the old policy.—MATLACK V. SEVENTH 
Nat. BANK OF PHILADELPHIA, Penn., 36 Atl. Rep. 1082. 


180. LIFE INSURANCE — Beneficiary.—The beneficiary 
ina life insurance policy has a vested interest therein 
from its issuance, of which the insured has no right to 
deprive him.—IRWIN V. TRAVELERS’ INS. CO., Tex., 39 
8. W. Rep. 1097. 

131. LIMITATIONS—Acknowledgment.—Act March 25, 
1889 (Sand. & H. Dig. § 5094), providing that, “when 
any payment is made on any such existing (mortgage) 
indebtedness” before it is barred, it shall not extend 
thetime for enforcing the mortgage, unless the mort- 
gagee indorses a memorandum thereof on the record, 
applies to payments made only afterthe passage of 


132. LIMITATIONS — Municipal Corporation.—A right 
of action to foreclose an assessment lien accrues to 
the city atthe expiration of the time fixed by ordi- 
nance for its payment, and not at the time the lien at- 
taches.—CITY OF SEATTLE Vv. O’CONNELL, Wash., 48 
Pac. Rep. 412. 

133. LIMITATION OF ACTIONS.—A suit to foreclose a 
mortgage given to secure a note which was not barred 
by limitation when the maker died is, though the per- 
sonal representative is not a necessary party thereto, 
within Act July 1, 1872,§19, providing that if a person 
against whom an action may be brought dies before 
the expiration of the time limited, and the cause of ac- 
tion survives, the action may be commenced after the 
expiration of thattime and within one year after the 
issuance of letters testamentary or of administration. 
—ROBERTS V. TUNNELL, II1.,46 N. E. Rep. 713. 

134, LIMITATION OF ACTIONS—Accrual of Cause of Ac- 
tion.—The statute of limitations against an action on 
an attachment bond, conditioned forthe payment of 
all damages by the wrongful suing out of the attach- 
ment, runs from the time when the attachment was 
levied.—JORDAN V. MEYER, Tex., 39S. W. Rep. 1081. 

135. LIMITATION OF ACTIONS — Death by Wrongful 
Act.—The right to recover damages for injuries by a 
railroad company resulting in death was given to the 
personal representative of decedent by the act of 1854, 
which required such actions to be brought ‘‘within 
one year from the time ofsuch death.” On the com- 
pilation of the general statutes the entire act of 1854, 
except the limitation clause, was transferred to chap- 
ter 57. The limitation clause was transferred to the 
chapter on limitations (Gen. St. ch. 71, art. 3, § 3), 
which provides that such actions, with certain others, 
should be commenced ‘‘within one year after the cause 
of action accrued:” Held, that no change in the 
period of limitation was affected by the change in 
phraseology, and therefore the statute commenced to 
run from the time of death, and not from the appoint- 
ment of the administrator.—CARDEN V. LOUISVILLE & 
N. R. Co., Ky., 39S. W. Rep. 1027. 

186. LIMITATION OF ACTIONS—Open Account.—An ac- 
count is closed, so that limitations begin to run 
against it, by the giving of a note for the amount due, 
and the opening of a new account between the parties, 
which is subsequently paid and the payment receipted 
for a8 ‘‘in full of account.”—MORSE V. MINTON, Iowa, 
70 N. W. Rep. 691. 

137. LIMITATION OF ACTIONS—Possession of Lands by 
Heir.—Possession of land, held by one who claims it 
only as heir of a deceased owner, and who, during the 
whole of such possession, is litigating with the admin- 
istrator of such deceased owner the validity of the ad- 
ministration, will not ripen into a title under statutes 
of limitations, good as against a purchaser from the 
administrator under an order of sale for payment of 
debts, made afterthe administrator’s right is estab- 
lished ; nor can the possession of one to whom the heir 
has conveyed pending the litigation, and who has 
knowledge of it, and of the nature of the heir’s title, 
give any better right.—BOWEN Vv. CLYMER, U.S.C. OC. 
of App., Fifth Circuit, 78 Fed. Rep. 53. 

138. MALICIOUS PROSECUTION.—In order to maintain 
an action for malicious prosecution, it must be shown 
that the prosecution was legally terminated before the 
«commencement ofthe action; but it is not essential 
that the plaintiff shall have been acquitted of the 
charge ona trialof the merits. The entry ofa nolle 
prosequi, followed by his discharge, is sufficient.— 
DOUGLAS V. ALLEN, Chio, 46 N. E. Rep. 706. 

139. MALICIOUS PROSECUTION — Probable Cause.—In 
an action for malicious prosecution in causing plaint- 
iff to be arrested for an offense triable before a justice 
ofthe peace, by whom he was discharged, an instruc- 
tion thatthe discharge ‘‘by a magistrate of a person 
accused of crime upon preliminary examination is 
prima facie evidence of want of probable cause” is in- 





the act.—FaYETTEVILLE BUILDING & LOAN ASSN. V. 
BowLin, Ark., 39S. W. Rep. 1046. 


applicable and erroneous.—PHILPOT Vv. LUCAS, Iowa, 
70 N. W. Rep. 625. 
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140. MANDAMUS — Controlling Action of Court.— 
Where ths judgment of an appellate court was re- 
versed by the supreme court, and the case remanded, 
with directions to the appellate court to pass on other 
errors assigned, and not considered in its decision, 
and to either affirm the judgment below or reverse it 
and remand the case, the judges of the appellate court 
cannot be compelled by mandamus to vacate a second 
judgment reversing the judgment below and remand- 
ing the case, because the reasons given by the court 
for the reversal in the opinion filed are the same as 
those on which its first judgment was based, the judg- 
ment itself being within the terms of the mandate.— 
Post Vv. GARY, Ill., 46 N. E. Rep. 745. 

141. MANDAMUS TO CITY — Execution of Contract.— 

Mandamus will not lie to compel a city to contract with 
relator for the official printing, where such contract 
has been let to another and partly performed.—CLARK 
v. MAYorR, ETC.,OF WEST BAy CITY, Mich ,70 N. W. 
Rep. 581. 
“T42. MANDAMUS TO CoURTS.— Mandamus will not issue 
to compel acircuit judge to vacate an order denying 
a motion to quash a summons for insufficient service, 
and to grant the motion; the remedy by writ of error 
being adequate.—MICHIGAN MoT. FIRE INS. CO. OF 
LANSING V. DONOVAN, Mich., 70 N. W. Rep. 582. 

148. MARRIED WOMAN—Alienation of Husband’s Af- 
fectious.—A married woman can maintain an action 
against persons who wrongfully entice her husband 
from her and alienate his affections, and thereby cause 
a separation between them.—LOCKWOOD v. LOCKWOOD, 
Minn., 70 N. W. Rep. 784. 

144. MARRIED WOMEN—Contract of Suretyship.—In 
Nebraska, a married woman is not bound as surety on 
a note unless she contracted with reference to an: on 
the credit of her separate estate, or intended to bind 
the same.—UNION STOCK YARDS NAT. BANK OF SOUTH 
OMAEA V. COFFMAN, Iowa, 70 N. W. Rep. 693. 

145. MA TER AND SERVANT — Assumption of Risk.—In 
an action for personal injuries, it was a question for 
the jury whether plaintiff, a boy 16 yearsold, employed 
in a planing factory, was possessed of such intelli- 
gence that he ought to have known the dangerous 
character of the planer by which he was injured, and 
the risks attendant upon its operation.—ADAMS V. 
CLYMER, Dela., 36 Atl. Rep. 1104. 

146. MASTER AND SERVANT—Defective—Negligence.— 
A brakeman who is required to assist in switching and 
to couple cars in the yards of the several stations 
through which his train passes on its daily run is not 
chargeable with notice of all defects in the tracks 
within such yards, where he has been on the run but 
three weeks, but he has aright toreiy on the duty of 
the company to keep the tracks in a reasonably safe 
condition.—ILLINOIS CENT. R. CoO. V. SANDERS, IIl., 46 
N. E. Rep. 799. 

147. MASTER AND SERVANT — Fellow-servants.—A car 
inspector required to go between and under Cars is ex- 
posed to hazards peculiar tothe operation of a rail- 
road, within Code, § 1307, making railroad companies 
liable to their employees for the negligence of fellow- 
servants; and recovery can be had for the death of an 
inspector killed by the negligent running of cars 
against the train under which he was working.—CANON 
v. CHICAGO, ETC., Ry. Co., lowa, 70N. W. Rep. 755. 

148. MASTER AND SERVANT — Negligence.—A tempo- 
rary staging built by the employees themselves, for 
their use while slating aroof, was nota part of the 
employer’s “ways, works, or machinery,” a defect in 
which, under St. 1887, ch. 270, § 1, cl. 1, makes the em- 
ployer liable for an injury resulting toan employee, 
when the defect is owing to the employer’s negligence. 
—REYNOLDS V. BARNARD, Mass., 46 N. E. Rep. 703. 

149. MASTER AND SERVANT—Negligence—Scope of Em- 
ployment.—Where railroad employees in charge of a 
locomotive sound the whistle, without any occasion 
therefor, for the purpose of frightening a horse near 
it, and not in the discharge of duty, the railroad com- 
pany is not liable for damages caused thereby; such 





acts not being within the scope of their employment. 
— INTERNATIONAL, ETC. R. CO. V. YARBROUGH, Tex., 39 
S. W. Rep. 1096. 

150. MASTER AND SERVANT—Negligence and Contrib. 
utory Negligence.—It is not negligence, per se, for 
switchman to go between cars to uncouple them while 
in slow motion, using a stone, as he walks along, to 
loosen the coupling pin, when hecan signal the en- 
gineer to stop and take the pin out without danger, 
where there is evidence of a custom in such yard, with 
the consent of the yard master, to so uncouple cars.— 
CURTIS V. CHICAGO, ETC. Ry. Co., Wis.,70N. W. Rep. 
665. 
151. MASTER AND SERVANT — Negligence — Proximate 
Cause.—The proximate cause of injury to plaintiff 
while under a car repairing it on the repair track, oc. 
casioned by the backing in of acar without notice to 
him, is the negligence of a fellow-servant, and not the 
want of suitable rules; the custom in force, known by 
plaintiff, of protecting car repairers by the switchman 
or switch engineer giving warning, being a sufficient 
regulation, if observed.—CAMPBELL Vv. TEXAS & P. Ry. 
Co., Tex., 39S. W. Rep. 1105. 

152. MASTER AND SERVANT — Risks of Employment.— 
A laborer in a gravel pit, engaged in blasting the 
bank and shoveling gravel on cars, assumes the risk of 
injury by the caving in of the embankment at the 
place where he and other laborers are at work.—LarR- 
SSON V. MCCLURE, Wis., 70 N. W. Rep. 662. 

153. MECHANICS’ LIENS.—Notes of a third person 
are “collateral security,” within Comp. Laws, § 5468, 
providing that no person is entitled to a mechanic’s 
lien who takes collateral security in the same contract. 
—EDWARD P. ALLIS CO. Vv. MADISON ELECTRIC LIGHT, 
ETC. Co.,S. Dak., 70 N. W. Rep. 65v. 

154. MECHANIC’S LIEN—Assignment of Claim.—A me- 
chanic who has erected upon real property a heating 
plant, the agreed price of which is $1,300, having made 
an assignment to a bank of such claim to secure a 
loan of $200 only, may, under our statutes, make and 
file a claim for a lien, under the mechanic’s lien law, 
notwithstanding such assignment. — HAMILTON V. 
WHITSON, Kan., 48 Pac. Rep. 462. 

155. MINES AND MINING—Placer Patent.—A ‘‘known” 
vein or lode, within Rev. St. U. 8S. § 2338, excepting 
from the operation of a placer patent veins or lodes 
known to exist at the time of the application for the 
patent, is one which has been clearly ascertained at 
the date of the patent, and is of such extent and value 
as to justify exploitation.—CASEY V. THIEVIEGE, Mont., 
48 Pac. Rep. 394. 

156. MINING—Abandonment — Surrender of Lease.— 
—Under a written lease granting for 10 years fhe right 
to mine coal, the lessee entered, but within a year 
ceased to operate the mine, removed all of the appa- 
ratus which was necessary to its operation, took out the 
curbing and said he would do nothing more under the 
lease. Three months later the lessee attempted to re 
enter: Held, that the abandonment operated as a sur- 
render of the lease.—WORRALL Vv. WILSON, Iowa, 70 N. 
W. Rep. 619. 

157. MORTGAGE — Decree—Reformation.—Affirmance, 
on a writ of error assigning errors apparent on record, 
of decree in suit to foreclose mortgage given on land 
by part of the tenants in common thereof without spec- 
ifying their interest, does not bar a bill of review to 
reform the decree, so as to cover merely the interests 
of the mortgagors in the land; heirs of a mortgagor 
with interests besides those inherited from the mort 
gagor being defendants in the foreclosure suit, and an 
agreement by counsel for such a decree having beeD 
disregarded.—KaRR V. FREEMAN, Ill., 46 N. E. Rep. 
717. 
158. MORTGAGE—Description.—Where the owner of & 
dower interest in land was also assignee of a decree 
foreclosing a mortgage of the land, a mortgage of all 
her “‘right, title, and interst in” the land did not oper 
ate, as against one claiming under her by subse quent 
assignment, as an assignment of the decree, since, by 
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the assignment thereof to her, she acquired, not an 
estate inland, but merely the debt secured and the 
right of foreclosure, which she could transfer only by 
assignment of the decree.—POLK V. SIMON, Ark., 39S. 
W. Rep. 1045. 

159. MORTGAGES—Foreclosure.—Under Comp. Laws, 
§5418, probibiting a separate sale, under a power con- 
tained in a mortgage, of any more tracts ‘‘than shall 
be necessary to satisfy the amount due on such mort- 
gage at the date of the notice of sale, with interest and 
the costs and. expenses allowed by law,” where the 
mortgaged land consists of distinct tracts, and a suffi- 
cient number have been sold to satisfy the debt and 
costs, the power ‘to sell thereunder ceases, and the 
mortgagee can acquire no title to a tract thereafter ex- 
posed for sale under such power.— KIRBY V. HOWIE, 8. 
Dak., 70 N. W. Rep. 640. 


160. MORTGAGES — Foreclosure—Redemption.—In an 
action to redeem from foreclosure, the mortgagor need 
not allege a tender, where he has alleged a willingness 
to pay whatever may be found due.—JOPLING V. WAL- 
TON, Mo., 408. W. Rep. 99. 


161. MORTGAGES — Foreclosure by Bondholders.— 
Holders of bonds secured by a mortgage made to a 
trustee cannot ignore the trustee, and foreclose the 
mortgage by a suit in their own names, without show- 
ing that they have requested the trustee to take ad- 
vantage of a default of the mortgagor, and that he has 
refused or unreasonably neglected to do s0.—GENERAL 
ELECTRIC Co. Vv. LA GRANDE EDISON ELECTRIC Co., U. 
8.0. C., D. (Oreg.), 79 Fed. Rep. 25. 


162. MORTGAGES—Fraud.—A stockholder and officer 
of an insolvent corporation assigned to H judgment 
notes against the company forthe purpose of enabling 
the assignor, by entering judgment on the notes in H’s 
name, to obtain an unlawful preference. H afterwards 
advanced the assignor various amounts, to secure 
which, and a sum due H from the assignor at the time 
of the assignment, the assignor executed to H a mort- 
gage: Held,that the consideration for the mortgage 
was not tainted with the fraud connected with the as- 
signment, and therefore it was enforceable.—COOK V. 
MEYERS, Ill., 46 N. E. Rep. 765. 


168. MORTGAGE—Fraudulent Preference.—A debt due 
a brother of the debtor remained outstanding and un- 
secured for more than two years before the mortgage 
in suit was given to secure it. Immediately prior to 
execution of the mortgage, the mortgagor was threat- 
ened with a prosecution for seduction, and believed 
that all his property would be taken to support the 
woman and child. The woman brought a civil pro- 
ceeding to which the mortgagee was not a party, after 
the execution of the mortgage, and procured a decree 
giving her title to the mortguged land forthe support 
of herself and child: Held that, in the absence of 
fraud on the part of the mortgagee, the mortgage was 
not fraudulent as against her, since an insolvent may 
lawfully mortgage all his property to secure a portion 
of his debts, though nothing remains for payment of 
debts not secured. JOHNSON V. JOHNSON, Iowa, 70N. 
W. Rep. 598. 

164. MORTGAGE—Marshaling of Securities.—A mort- 
gagee cannot be required by judgment creditors of the 
mortgagor, having a junior lien on all the property 
covered by the mortgage, to resort first to u subse- 
quent security taken by him for the same indebted- 
ness on land situated in a foreign country, where it is 
not made to appear that he could do so without preju- 
dice to his own rights. — FARWELL Vv. BIGELOW, 
Mich., 70 N. W. Rep. 579. 

165. MUNICIPAL CORPORATIONS—City Council—Author- 
ity to Contract.—The charter of the city of Cape May, 
§40,empowers the city council to light the streets. 
Act May 22, 1894, makes it lawful for the common coun- 
cil of any city authorized to act in such matters, by 
ordinance or resolution, to order streets to be lighted 
with electric light, to erect the necessary fixtures, and 
to contract with any party for any term not exceeding 





















five years: Held, thatthe city council of Cape May 
could not delegate to a committee of its members 
power to contract for lighting the city by electricity 
for five years.—STATE V. CITY OF CAPE May, N. J., 36 
Atl. Rep. 1089. 

166. MUNICIPAL CORPORATIONS — Contract—Ratifica- 
tion.—The fact that acts of the judiciary committee of 
a city council, in employing assistant counsel for the 
city, have been several times approved and ratified 
by the council, does not establish a custom binding on 
the city, where an ordinance expressly provides that 
such employment shall be “at the discretion of the 
mayor or city council.”—CASWELL V. CIfyY OF MAR- 
SHALLTOWN, Iowa, 70 N. W. Rep. 717. 

167. MUNICIPAL CORPORATIONS—Contract for Water. 
—Under an ordinance constituting a contract between 
a city and a water company, by which the company 
agreed to furnish to the city and its inhabitants water 
of good quality, and the city agreed to pay the com- 
pany for the maintenance cf a certain number of fire 
hydrants, the city council had power, acting in good 
faith, and for the best interests of the city, to waive 
strict compliance with the contract as to the quality of 
the water furnished, and where it audited the bills of 
the company under the contract during an unusual 
season, which affected the source of supply, and dur- 
ing which the water furnished was not of the required 
standard of purity, its action constituted an accept- 
ance of the water furnished which was binding on the 
city.—CRESTON WATERWORKS CO. V. CITY OF CRESTON,,. 
Iowa, 70 N. W. Rep. 739. 

168. MUNICIPAL CORPORATION—Dedication of Street. 
—Where a lot within the city limits is sold and bounded 
by streets designated as such in the conveyance by the 
owner of the property, it implies a covenant that the 
purchaser shall have the use of such streets, whether 
the consideration is valuable or nominal.—FLERSHEIM 
Vv. MayOR, ETC. OF CITY OF BALTIMORE, Md., 36 Atl. 
Rep. 1098. 

169. MUNICIPAL CORPORATIONS—Paving Assessments. 
—A conveyance of a strip two feet wide along one side 
of a city plock, made after the letting of a contract for 
paving the street on which such strip abutted, and for 
the sole purpose of avoiding the paying assessment on 
the balance of the block, to a grantee who knew the 
facts and was paid to accept the conveyance, is void 
forthe purpose of assessment.—EAaGLE MANUFG. Co. 
v. CITY OF DAVENPORT, Iowa, 70 N. W. Rep. 707. 

170. MUNICIPAL CORPORATION—Street Assessments— 
Collateral Attack.—The fact that a petition, filed for 
confirmation of a special assessment, which recites the 
ordinance ordering the improvement, and the report 
ofthe commissioners making the assessment, shows 
that only two of the commissioners appointed by the 
ordinance signed the report, another person signing 
in place of one of those {appointed, does not de 
prive the court of jurisdiction; and a judgment of con 
firmation entered thereon, though it may have been 
erroneous, cannot be collaterally attacked on an ap 
plication for judgment of sale of property for the de 
linquent assessment.—PEOPLE V. MARKLEY, Ill., 46 N 
E. Rep. 742. 

171. MUNICIPAL CORPORATION—Street Improvements 
—An ordinance ordering the laying of water pipes ina 
street to connect the abutting lots with the street 
main, which contains no specifications as to such 
pipes or the material thereof, but leaves such matters 
discretionary with the board of public works, is void, 
and it may be attacked on an application for judgment 
for delinquent assessments, though no objections were 
filed in the proveedings for confirmation of the assess- 
ment.—Cass V. PEOPLE, Ill., 46 N. E. Rep. 729. 

172. MUNICIPAL CORPORATION—Street Improvements 
—City Council.—The power to determine the necessity 
for improving streets, invested in a municipal body, 
is exclusive, and cannot be reviewed, when made 
within the authority given, and without fraud or op- 
pression.—DEWEY V. CITY OF DES MOINES, Iowa, 70 N 
W. Rep. 605. 
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173. MUNICIPAL CORPORATIONS — Taxation. — The 
charter of the city of Portland § 36, empowers it to levy 
taxes for general municipal purposes not to exceed 8 
millsonthe dollar. Section 204 provides that during 
any fiscal year the rates of general and special taxes 
levied must not exceed, in the aggregate, 1 1 2 per cent.: 
Held, that section 204 does not authorize a special tax 
to pay interest on indebtedness, in addition to the 8 
mills authorized by section 36,and it is immaterial 
that under such construction the city cannot meet its 
current expenses and pay such interest. — CORBETT V. 
CITY OF PORTLAND, Oreg., 48 Pac. Rep. 428. 


174. MUNICIPAL IMPROVEMENT — Description in Ordi- 
nance.—An ordinance for a sewer, stating the number 
of manholes and catch-basins, the dimensions thereof, 
and the materials to be used, andthat they shall be 
placed ‘fat necessary points,” is sufficient, in respect 
thereto, under the statute requiring specification of 
the character, locality, and description of the proposed 
improvement; the object of the statute being merely 
to enable an intelligent estimate of their cost and in- 
telligent bids for the work.—WALKER Vv. PEOPLE, IIl., 
46 N. E. Rep. 761. 


175. MUNICIPAL IMPROVEMENT — Assessment. — The 
owner of property is not estopped to object, on ap- 
plication for its sale for delinquent assessment, that 
the assessment is invalid because made against the 
property described according to an unrecorded plat, 
though he had acknowledged the plat, and submitted 
itto the town trustees for approval, which they had 
given, and though he made no objection in the pro- 
ceeding for confirmation of the assessment, where 
there has been no sale of lots with reference to the 
plat, and no improvements made with a view thereto, 
and no acceptance by the town or public of the streets 
and alleys designated thereon. — PEOPLE V. CLIFFORD, 
Ill., 46 N. E. Rep. 770. 


176. NATIONAL BANKS—Insolvency and Assessment— 
Estoppel.—A national bank which has purchased from 
a third party shares of stock in another national bank 
as an investment, and which appears on the books of 
the latter bank asa stockholder, is estopped, after 
the latter's failure, to deny liability to an assessment 
onthe stock on the ground that its purchase thereof 
was ultra vires. —FIRST NAT. BANK OF CONCORD V. Haw- 
KINS, U. 8. C. C. of App., First Circuit, 79 Fed. Rep. 51. 


177. NATIONAL BANKS — Taxation — Pleading. — Act 
Wash. March 9, 1891, § 21, provides for the assessment 
and taxation of national bank stock tothe bank. Sec- 
tion 23 renders the bank liable for the tax as agent for 
the shareholder, and authorizes it to pay the tax out 
of the shareholder’s profits or charge it to his account: 
Held, that a tax so assessed is not a tax on the capital 
of the bank, forbidden by Rev. St. U. S. § 5219. — First 
NAT. BANK OF ABERDEEN V. COUNTY OF CHEHALIS, U. 
8.8. C.,178. C. Rep. 629. 


178. PARTITION OF COMMUNITY PROPERTY. — In a suit 
by asurviving husband against his children for parti- 
tion of community property, it appeared that one of 
the distributees was insolvent and owed the estate 
more than the amount of his share in the property, 
and that a judgment creditor of such distributee had 
purchased his interest in the estate at execution sale: 
Held that, since it is the policy of the common law and 
of the statutes (Rev. St. 1895, arts. 1688, 1694) to equalize 
the shares of heirs or distributees, the interest of such 
insolvent distributee will be considered as ex- 
tinguished, leaving his creditor with no interest in the 
property, though the debt tothe estate was partially 
secured by a lien on other property. — OXSHEER V. 
NAVE, Tex., 40S. W. Rep. 7. 


179. PARTNERSHIP—Contract—Dissolution.—An agree- 
ment entered into with athird person, by members of 
a firm, on its dissolution, whereby each binds himself 
individually to the obligations set forth, and one of 
the members subsequently violates the agreement, the 
others (formerly his copartners) are not liable.—VAN- 
CLEAVE V. NELSON, La., 21 South. Rep. 734. 











180. PARTNERSHIP — Liability — Estoppel.—A limited 
partnership which purchases, through its agent, a 
machine essential to its business, and affirms the pur. 
chase by acceptance and continued use thereof, and 
claims title through the purchase, all without objec. 
tion of any of its officers or members, is estopped to 
claim non-liability for the balance under Act June 2, 
1874, providing that no liability incurred for such a 
partnership shall bind it unless reduced to writing and 
signed by two managers. — YARYAN CO. V. PENNSYL- 
VANIA GLUE CO., Penn., 36 Atl. Rep. 1080. 


181. PARTNERSHIP — Powers of One Partner.—A part. 
nerin a non-trading firm has no implied power to 
mortgage all the assets of the concern contrary to the 
wishes of his copartner, or in fraud of his rights or 
the rights of non-preferred creditors of the firm, so as 
to put an end to the partnership business.—Hosy y, 
FisH, Tex., 40S. W. Rep. 29. 


182. PAYMENT—-Compromise and Settlement.—It will 
be presumed, in the absence of evidence to the con. 
trary, that a note given in settlement of mutual ac- 
counts embraced all claims in controversy.—LINDsEY 
v. MOORE, Iowa, 70 N. W. Rep. 695. 


183. PLEADING—Amendments—New Cause of Action, 
—A complaint, on bills of exchange, filed by the payee 
against the drawer, may be amended by joining an ad- 
ditional cause of action based on defendant’s promise 
to pay certain checks of a third party, upon which 
plaintiff had advanced the amount therein called for 
since this is kindred in character to the original causes 
of action, and might originally have been joined with 
them.—BOWEN V. NEEDLES NAT. BANK, U.S.C. 0C.,8. 
D. (Cal.), 79 Fed. Rep. 49. . 

184. PLEADING — Certificate of Evidence — Filing.—A 
certificate of evidence presented to and signed by the 
court within the time granted for filing it, and filed at 
the same term, though not till after the time fixed, and 
without any order to file nunc pro tunc, becomes part of 
the record; no objection having been made at such 
term to such filing. —RAILWAY PASSENGER, ETC. AS88N. 
v. LEONARD, IIl., 46 N. E. Rep. 756. 

185. PLEDGE—Transfer of Bill of Lading.—The delivery 
of an unindorsed bill of lading by a shipper as security 
for advances made transfers title to the property there- 
in described tothe pledgee, where no opposing claim 
arises on the part of the carrier, consignee, on a prior 
indorsee.—LEWIS V. SPRINGVILLE BANKING CoO., IIL, 46 
N. E. Rep. 7438. 

186. PRINCIPAL AND AGENT — Extension of Time of 
Payment. — Where an agent representing a non-resi- 
dent in making loans and receiving interest thereon 
extends the time of payment of a loan, and the prin- 
cipal receives the interest paid on the granting of the 
extension, and at no time repudiates such extension, 
his executor cannot, six years later, question the 
agent’s authority to give the extension.—ANGEL V. 
MILLER, Tex., 39S. W. Rep. 1092. 

187. PRINCIPAL AND AGENT—Sale of Land by Agent.— 
Authority to sell land does not authorize the agent to 
cancel the sale without the principal’s knowledge 80 
as to relieve the purchaser.—WEST END HOTEL & LAND 
Co. Vv. CRAWFORD, N. Car., 278. E. Rep. 41. 

188. QUEITING TITLE.—Plaintiff purchased certain land 
at a commissioner’s sale, but before payment under- 
stood that a certain company claimed the land undera 
deed anda private survey, and brought a bill against 
the vendors and such company to compel the latter to 
disclose the grounds on which it rested its claim, to 
determine its validity, and for cancellation of the deed 
so far as it applied to the property purchased: Held, 
that the bill would not lie.—SuLPHUR MINES CO. OF 
VIRGINIA V. BOSWELL, Va., 278. E. Rep. 24. 

189. RAILROAD COMPANY — Crossings—Negligence. — 
Negligence of arailroad company in running into the 
train of another company at a crossing is not excused 
by the fact that its crossing signal lights were hidden 
by the train of the other company, and obscured by 4 
city electric light near the crossing, and that a light on 
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such other train was mistaken for a switch light, since 
such surroundings could have been anticipated, and 
only demanded extra precaution in approaching the 
crossing.—CLEVELAND, U. C. & St. L. Ry. Co. v. Gray, 
Ind., 46 N. E. Rep. 675. 

190. RAILROAD COMPANY — Fires. — Where a railroad 
company negligently allows combustibles to accumu- 
late on its right of way, and they catch fire, and the 
fire escapes to the property of an adjoining landowner, 
the railroad company will be liable, though it uses all 
proper precautions to prevent escape of sparks from 
its engines. — CHICAGO & E. R. Co. V. BAILEY, Ind., 46 
N. E. Rep. 688. 

191. RAILROAD COMPANY — Use of Streets.—The right 
to occupy longitudinally streets and highways must 
be given to a railroad company expressly or by neces- 
sary implication, and is not implied from a charter 
power to construct a railroad between designated 
points, without specifying the route.—THOMPSON V. 
OCEAN City R. Co., N. J., 36 Atl. Rep. 1087. 


192. RAILROAD FORECLOSURES—Bonds and Coupons.— 
A decree for the distribution of the proceeds of a sale 
under the foreciosure of a mortgage which provided 
that the coupons of the bonds secured by it should be 
preferred over the principal, directed that the surplus, 
after paying preferential claims, should be equally 
divided among the bonds, paying a certain sum, fess 
than the face of the bond, to the holder of each bond: 
Held that, though it named only bonds, such decree 
could not be construed as intended to disregard the 
preference of the coupons, but was intended to deal 
with the ownership of bonds with their coupons, the 
holders of both being at the time the same, and, ac- 
cordingly, that a holder of coupons subsequently de- 
tached, which had matured before the foreclosure, 
was entitled to be paid in full.—BURKE V. SHORT, U. S. 
C. C. of App., Sixth Circuit, 79 Fed. Rep. 6. 


193. REAL ESTATE AGENT — Commission. — A real-es- 


tate agent, authorized to procure a sale at $5,300 to one. 


who would make a cash payment of $500, is not entitled 
toacommission for procuring an offer of $5,600 from 
one who would pay only $25 down, and who required 
a well and a water supply, not mentioned in the terms 
fixed by the principal. — SMITH Vv. ALLEN, Iowa, 70N. 
W. Rep. 694. 


194. RECEIVERS — Execution — Sale.—Under Code, § 
379, subd. 1, authorizing the appointment of a receiver 
before judgment when a party establishes an apparent 
right to property which is the subject of the action, is 
in the possession of the adverse parties, and is in dan- 
ger of being lost, a receiver may be appointed ina 
suit against a debtor and others to restrain an execu- 
tion sale, where the debtor has confessed judgment 
apparently with fraudulent intent, executions have 
been levied on the only property of the debtor within 
the State, and the execution creditors are non-resi- 
dents and seek to take the proceeds outside the State. 
—STERN V. AUSTERN, N. Car., 27S. E. Rep. 81. 


195. RECEIVERS OF CORPORATIONS — Disaffirmance of 
Contracts.—_The receiver of an insolvent corporation 
isnot bound to carry outits executory contracts, un- 
less he elects to do so for the best interests of the es- 
tate in his charge, and such a contract cannot be en- 
forced against a receiver who has not signified his 
adoption of it, but has resisted its enforcement.— 
CENTRAL TRUST CO. V. EAST TENNESSEE LAND Co., U. 
8.0. C., E. D. (Tenn.), 79 Fed. Rep. 19. - 

196. RELEASE AND DISCHARGE—Rescission—Fraud.— 
A judgment creditor who was induced by fraud to ac- 
cept a settlement for less than the amount of the judg- 
ment may rescind the settlement without returning 
the amount received, being entitled to that amount in 
any event.—HOWARD V. MCMILLEN, Iowa, 70 N. W. 
Rep. 623. 

197, SALE — Implied Warranty.—Defendant made a 
contract with plaintiffs to purchase from them two 
boilers of a certain kind, particularly described in the 
Specifications attached to the contract, such boilers to 















be set up by plaintiffs in defendant’s hotel at Kansas 
City. After the boilers were set up, it was found that 
the muddy water of the Missouri river, which was the 
only source of water supply, caused a sediment to 
form, which rendered the boilers useless: Held that, 
though the plaintiffs knew thatthe water ofthe Mis- 
souri would necessarily be usedin the boilers, and 
knew its character, yet, as defendant had contracted 
for a definite, known kind of boilers, there was no im- 
plied warranty on plaintiffs’ part that they would 
operate successfully with the muddy water of the Mis- 
souri.—GRAND AVENUE HOTEL CO. Vv. WHARTON, U.S. 
C. C. of App., Eighth Circuit, 79 Fed. Rep. 43. 


198. SALES — Rescission.—A seller suing to recover 
the goods for fraud must offer to return freight charges 
paid by the buyer, which were, under the contract of 
sale, to be credited on the price.—GIBSON V. LANCAS- 
TER, Tex., 39S. W. Rep. 1078. 


199. SCHOOL DISTRICT.—A school-district township is 
not a “municipality,” within Lawsa 1894 ch. 62, § 14, 
which provides that one-half the tax levied and col- 
lected on saloons under the act shall be paid over by 
the county treasurer tothe municipality in which the 
business is conducted.—DISTRICT TP. OF SHERIDAN V. 
FRAHM, Iowa, 70 N. W. Rep. 721. 


200. SCHOOL OFFICERS—Failure to Legally Qualify.— 
Though the acting directors of an independent school 
district, who were duly elected, were sworn by a per- 
son having; no authority to administer oaths, they be- 
came officers de facto, and their acts as such are valid. 
—STATE V. POWELL, Iowa, 70 N. W. Rep. 592. 


201. SPECIFIC PERFORMANCE—Compensation in Dam- 
ages.—The specific performance of a contract will not 
be ordered when compensation can be made in dam- 
ages. Nor willit be decreed when the contract re- 
quires the doing of an act solely within the volition 
of the obligor, such as the signing of a lease, or the ap- 
pointing of an arbitrator, or the exercising of the op 
tion to purchase property.—MIRANDONA V. BuRG, La., 
21 South. Rep. 723. 

202. Ta&XaTION — Equalization.—On appeal from the 
action of a board of equalization in increasing an as- 
sessment, the district court must try the matter anew, 
and make ajust assessment, without reference to the 
action ol the board.—LYONS V. BOARD OF EQUALIZA- 
TION OF CITY OF OTTUMWA, Iowa, 70 N. W. Rep. 711. 

208. TAXATION—Illegal Tax—Action to Recover.—Un- 
der Rev. St. § 340, providing that where taxes are 
‘“‘charged against any person upon the books of the 
county treasurer,” and steps are taken for their col- 
lection, ‘“‘such person,” if he deems them illegal, may 
pay the same under protest, and, within a specified 
time thereafter, sue for their recovery, such right of 
action accrues only tothe person in whose name the 
taxes are listed, and does not extend to one who ufter- 
wards purchases the property on which the lien ex- 
ists.—DE SOTO GOLD-MIN. UO. Vv. SMITH, 8. Car., 278. 
E. Rep. 1. 

204. TAXATION—Personalty—Collection.—A mere de- 
mand for payment of a personal property tax, without 
any attempt to collect the same from the personalty, 
which has not been removed from the county, is in- 
sufficient to warrant the collector in charging such tax 
against the real estate, under Revenue Law, § 255, au- 
thorizing such charge ‘‘in cases of removals, or where 
said tax cannot be made out-of the personal prop- 
erty.’—MT. CARMEL LIGHT & WATERCO. Vv. PEOPLE, 
Ill., 46 N. E. Rep. 722. 

205. TAXATION — School Property — Exemptions.—A 
building used as a boarding school is not deprived of 
its exemption from taxation as a building used ex- 
clusively for school purposes by the fact that the 
owner and his wife, who were both teachers in the 
school, resided in the building, and that he permitted 
the use thereof on several occasions for entertain- 
ments, charging no more than the expense ofthe lights 
and the arrangement of the furniture.—CARTER V. PaT- 
TERSON, Tex., 89S. W. Rep. 1110. 
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206. TAXATION — Suit to Enjoin Collection.—Where 
the entire capital stock of a bank is taken as a basis 
of valuation of a stockholder’s shares, for purposes of 
taxation, without deducting the amount legally in- 
vested in real estate, as provided by Laws 1891, ch. 14, 
§ 24, the stockholder, after paying all that could be 
lawfully assessed against his shares, may sue in 
equity to restrain collection of the tax, which, being 
regular on its face, creates an apparent lien on his 
jand.—MACOMB v. LAKE County, S. Dak., 70 N. W. 
Rev. 652. 

207. TAXATION OF CORPORATION — Assessing Stock.— 
Assessing a corporation for corporate stock is proper, 
though it owns none, if the shares of the stockholders 
are not assessed to them.—ROBBINS V. MAGOUN, Iowa, 
70 N. W. Rep. 700. 

208. TELEGRAPH COMPANIES — Duties to Telephone 
Companies.—A telegraph company having the right 
to choose its own agencies for delivery of messages, 
and to require that messages given it for transmis- 
sion be in writing, it is not a discrimination against 
one telephone company to refuse to deliver telegrams 
to its subscribers by its telephones, paying it for the 
use thereof, or to receive messages by its telephones 
to be telegraphed, though by contract with another 
telephone company messages are so delivered and re- 
ceived by means of its telephones.—PEOPLE V. WEST- 
ERN UNION TEL. Co., Ill., 46 N. E. Rep. 781. 

209. TRESPASS TO TRY TITLE — Notice of Equitable 
Claim.—In trespass to try title, plaintiff claimed un- 
der an unrecorded transfer to his grantor of the inter- 
est of asurviving wife of a decedent ina land certifi- 
cate issued to herself and the heirs, for a balance un- 
located under a certificate issued to decedent; and de- 
fendant claimed a legal title under deeds from the 
heirs executed after the death of the widow, and after 
the certificate had been located, and a patent had 
been issued: Held, that the burden was on plaintiff to 
show that defendant took with notice of the equitable 
claim.—BALDWIN V. Root, Tex., 40S. W. Rep. 3. 


210. TRIAL—Absence of Judge During Trial.—The ab- 
sence of the judge from the court room for a consider- 
able time during the arguments tothe jury, without 
the consent of the parties, is reversible error.—SMITH 
v. SHERWOOD, Wis., 70 N. W. Rep. 682. 


211. TrRust—Implied Trust.—Land purchased and 
paid for by a married woman was, without her knowl- 
edge or consent, deeded to her husband, but, two days 
later, on discovering that fact, she demanded a deed 
in herown name, whereupon the husband conveyed 
the property to her: Held, that such conveyance ex- 
ecuted the implied trust in favor of the wife as of the 
date of the deed to the husband, so that the lien ofa 
prior judgment against him did not attach.—DAVEN- 
PORT V. STEPHENS, Wis., 70 N. W. Rep. 661. 


212. Trusts — Principal of Trust Fund.—Where a 
testator, at a sale under a mortgage, bought land 
which passed to a trustee under his will, and the bene- 
ficiary received the income of it as a part of the trust 
estate until it was redeemed by the mortgagor, the 
difference between the sum paid forthe land and the 
sum received at the time of redemption was a part of 
the principal of the trust fund, and not income.— 
SLOCUM V. AMES, R. I., 36 Atl. Rep. 1127. 

213. VENDOR AND PURCHASER—Sale—Excess.—Where 
land is sold by the acre, and after delivery of the deed 
it is found that the tract is larger than the parties sup- 
posed, the grantor may recover for the excess.—GIL- 
MORE V. KAUFMAN COUNTY, Tex., 408. W. Rep. 40. 

214. WATERS—Accretion—Change in Channel—Accre- 
tion.—Land detached from one side of a river by a sud- 
den change in the channel, and left connected with 
land on the other side, in such manner as to be capable 
of identification, is not an accretion.—COULTHARD V. 
Davis, lowa, 70 N. W. Rep. 716. 

215. WaTeRS—Riparian Rights—Detention of Water. 
—The erection of adam on a non-navigable stream by 
a riparian owner to form a pond from which to harvest 








ice in winter is not such unreasonable use of the water 
as will entitle a lower mill owner to an injunction; it 
appearing that ordinarily but 25 per cent. of the power 
used by the mill was furnished by the water, and that 
it took jonly two days and a night to fill the upper 
owner’s pond, after which the water flowed down again 
with no material diminution.—GEHLEN Vv. Knorr, 
Iowa, 70 N. W. Rep. 757. 


216. WILLS — Construction.—The will of a testator 
provided that a certain share of his estate should be 
equally divided between his three children, two daugh- 
ters, and a son (the son being the youngest), 
when the youngest should reach the age of 21 
years. By a codicil it was provided that in case 
either of the daughters married she should on 
her marriage, or On reaching the age of 21, if mar. 
ried before that time, receive the sum of $3,000: Held, 
that it was not intended to change the equality of dis- 
tribution, and that, the daughters having each been 
paid the sum of $3,000 before the son reached the age of 
21, he was entitled tothe same amount before a divis- 
ion was made.—ELLISs V. DICK, IIl., 46N. E. Rep. 710, 


217. WILLS—Construction—Equity.—A court of equity 
will not assume jurisdiction to construe a will alleged 
to pass real estate at the instance of an executor, who 
is not, by the terms of the will, given an estate in the 
property disposed of, nor charged with the perform. 
ance of any trust or other duty in relation thereto.— 
TORREY V. TORREY, N. J., 36 Atl. Rep. 1084. 


218. WILLS—Interlineation.—An additional clause in- 
terlined in a will a few days after its attestation, with- 
out reattestation, is void though the interlineation be 
made by one of the subscribing witnesses to the origi- 
nal will, at testator’s request, and in his presence and 
the presence of the other subscribing witness.—Hkgs- 
TERBERG V. CLARK, II1., 46 N. E. Rep. 784. 

219. WILLS — Probate — Evidence.—Where testatrix 
declared an instrument to be her will, and requested 
the witnesses to sign, and she and the witnesses signed 
each in the presence of all the others, and each im- 
mediately after the preceding one, it is immaterial 
that the witnesses signed before testatrix, under Rev. 
St. § 1988, which only requires that the will shall be 
signed or acknowledged in the presence of the wit- 
nesses, who shal! sign in testatrix’s presence.—Ka0UF- 


"MAN V. CAUGHMAN, 8S. Car., 27S. E. Rep. 16. 


220. WILLS — Remainders. — The annexation of a 
power of disposition to a devise in terms of a life es- 
tate does not render the limitation over void for re- 
pugnancy, so as to vest the fee in the first taker.— 
RvusK V. ZUCK, Ind., 46 N. E. Rep. 674. 

221. WILLS—Vested Remainders.—Under Act July 1, 
1872, § 6, converting estates tail into life estates in the 
first takers, with remainders in fee-simple to the per- 
sons who would take at their decease, a devise to 
testator’s wife “‘and her heirs by me” passes to the 
designated heirs a vested remainder in fee-simple, 
subject to the wife’s life estate.—WELLIVER V. JONES, 
Ill., 46 N. E. Rep. 712. 

222. WITNESS — Impeachment.—Under Code 1892, § 
1746, allowing a witness to be examined touching his 
conviction of any crime, his answer contradicted, and 
his conviction established by other evidence, a witness 
may be asked on cross-examination whether he has 
not confessed that he has been in the penitentiary.— 
JACKSON v. STATE, Miss., 21 South. Rep. 707. 

223. WITNESSES—Transaction with Decedents.—In & 
suit against an admininistratrix, where a receiver for 
benefit of creditors was substituted as plaintiff, the 
original plaintiff though contingently interested, was 
not incompetent as a witness, under Const. Schedule, 

2, providing that no witness shall be excluded be- 
cause a party or interested in the issue, provided that 
in actions against executors or administrators,‘neither 
party” shall testify against the other as to transactions 
with or statements of the decedent, unless called by 
the opposite.—STANLEY V. WILKERSON, Ark., 398, W. 
Rep. 143. 
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A LAWYER of 29 years’ successful practice in one of 
the finest towns in Missouri, desires to sell his 
practice, law office and fine law library. Apply at this 


office for address. 





GET YOUR LAW JOURNALS BOUND. 


Half Sheep, half year in a volume, per volume, . $1.00 


Full Law Sheep, half year in a volume, per volume, 


Subscriber to pay transportation both ways. The ex- 
pense of sending unbound numbers by mail is about 
fifteen cents for a volume, consisting of a half year, 


and for returning same, when bound, thirty cents. 


CENTRAL LAW JOURNAL COMPANY. 





The final compendium of 
American case-law. 


Century 
Digest 


Liberal concessions to ad- 
vance subscribers. 


VOL.1IN PRESS. Send for 


sample pages and prospectus. 


See Sn RE 
Address FRED. CHASE, 





WEST PUBLISHING CO., St. Paul, Minn. 
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SUPPLEMENTAL 


INDEX-DIGEST 


T 


Central Law Journal 


We have just issued an Index-Digest 
to volumes 31 to 41 inclusive, being sup- 
plemental to our former Index-Digest 
which was to volumes 1 to 30 inclusive, 
thus making a complete Index-Digest 
up to current volume. 

Price of Index-Digest to volumes 
31 to 41 inclusive, of Centrat Law 
JOURNAL, - - . - $2.50 

Price of the two volumes of Index- 
Digest, being to volumes 1 to 41 in- 
clusive, of CENTRAL Law JouRNAL, 6.00 

Sent prepaid on receipt of price. 


Central Law Journal Company, 
919 Olive Street, ST. LOUIS, MO. 


GOOD LAW BOOKS. 


DILLON ON REMOVAL OF CAUSES FROM 
STATE TO FEDERAL COURTS, 5th Ed., embracing 
the Decisions and Rulings of the courts under the new 
Act of Congress of March 8, 1887, which makes material 
alterations in thelaw. By Hon. John F. Dillon. 8vo. 
Sheep, $3.00. 


FINKELNBURG ON APPELLATE PROCEED- 
INGS IN MISSOURI PRACTICE, in the Supreme 
Court and in the Courts of Appeals. By G. A. Finkeln- 
burg, of the St. Louis bar. 8vo. Sheep, $3.00. 


FREEMAN ON VOID JUDICIAL SALES, 3d Ed., 
revised, enlarged and brought down to date of publica- 
tion, 1890, being an exhaustive treatise on void execu- 
tion judicial and probate sales, and the legal and equi- 
table rights of purchasers thereat, and the constitution- 
ality of special legislation validating void sales, and 
authorizing involuntary sales in the absence of judicial 
proceedings. By Hon. A. C. Freeman, author of “Ex- 
ecutions,” “Judgments,” etc. 8vo. Sheep, $3.00. 


HARRIS’ HINTS ON ADVOCACY. Conduct of 
cases, civil and criminal, with suggestions as to open- 
ing a case, examination-in-chief, cross-examination, 
re-examination, reply, conduct of a prosecution and 
defense in a criminal trial, with illustrative cases. 
8vo. Sheep, $2.00. 

HIRSCHL’S LAW OF FRATERNITIES AND 
SOUIETIES. 8vo. Cloth, $1.00. 


CENTRAL LAW JOURNAL COMPANY, 
919 OLIVE St., St. Louis, Mo. 
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A NEW SERIES OF PROBATE REPORTS, 


CONTAINING 


THE CREAT OF PROBATE LAW. 





sqp~ Each volume gives about 100 Recent Cases (in full) from the Courts of the different States on all 
ue — pertaining to the Law of Wills and the Administration of the Estate of Deccased 
ersons, &c. 


PROBATE REPORTS ANNOTATED, 


(In continuation of the AMERICAN PROBATE REPORTS, 8 vols.) 
VOLUME | NOW READY. 


COMPRISING RECENT CASES OF GENERAL VALUE DECIDED IN THE COURTS OF 
THE SEVERAL STATES ON POINTS OF PROBATE LAW. 
With Extended Notes and References. By FRANK S. RICE, Esq. 


Author of “Civil and Criminal Evidence,” “‘Law of Real Property,” 
and “American Probate Law.” 








sa@The plan of this new Series of Reports is to give in an annual volume (only one a year) Con- 
temporaneous or Recent Decisions of the Courts of the different States of the Union upon all matters 
cognizable in Probate and Surrogate Courts. 


baxSome of the Subjects covered by the Cases in these Volumes: Probate and Construction of 
Wills and Codicils; Foreign Probate; Lost Wills; Powers, Duties, and Liabilities of Executors, Ad- 
ministrators, Guardians, and Testamentary trustees—including Investments, Collection of Debts, Com- 
pounding Claims, Interest, &c.—Testamentary Capacity; Formalities of Execution and Revocation of 
Wills; DEVISES, and their construction; LEGACIES, their Vesting, Payment, Abatement, Satisfac- 
tion and Ademption. EVIDENCE. Powers, Trusts, Perpetuities, &c., &c. 





The Editor’s Notes in the “PROBATE REPORTS ANNOTATED” form a special feature of the 
series. 


The variety and Importance of the gp mane covered by the Monographic Notes of VOL. 1 will be 
seen by the following list of the 





Ancillary Administration. Liabilities of Executors for Attorney’s Fees. 
Collateral Inheritance Tax. Gifts and Advancements. 

Accounting of Executor or Administrator. Jointure and its Incidents. 

Common Law System Examined. Jurisdiction of Probate Courts. 

Devise upon Condition. Latent Ambiguity. 

Advancements. ’ Conditions!in Restraint of Marriage. 

Ancestral Property. Continuance of Business by Surviving Partners. 
Community Property. Nature and Scope of the Doctrine of Perpetuties. 
Construction of Wills. Rule in Shelley’s Case. 

Equitable Conversion. Succession Taxes. 

Doctrine of Cy Pres. Testamentary Capacity as Affected by Monomania. 
Heirs of the Half-blood. Title by Escheat. 

Depositions in Evidence. Title by Prescription. 

Executory Devises. Duty of Trustees as to Investments. 
Drunkenness as Affecting Testamentary Capacity. Rules Relating to Implied Trusts. 

Doctrine of Election. Undue Influence. 

Estates in Remainder. Excessive Damages. 

Estates in Tail. Impeachment of Witnesses. 

Exceptions to the Admission of Evidence. Nou-professional Witnesses. 

Final Accounting of Executors and Administrators. Bastards: How Effected by Subsequent Marriage of 
Sale by Executors and Administrators. Parents. 








VOL. I of the PROBATE REPORTS ANNOTATED, is a handsome octavo of about 800 pages. 
Price $5.50 net, or $5.75 delivered on receipt of price. 


BAKER, VOORHIS & CO., Law Publishers, 


66 NASSAU STREET, NEW YORK. 
(ORDER OF ANY LAW BOOKSELLER.) 
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